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FROM THE EDITOR’S VIEWPOINT 


\ HEN Representative Doughton in- 

troduced H. R. 2893 in the House 
of Representatives on February 2lst, many 
amendments to the old-age and survivors’ 
insurance system were proposed. Among 
them, for the first time, was a plan for 
the superimposition of a system of disability 
insurance protection on the whole social 
security program. While we haven't polled 
the companies, and we don’t intend to, it 
goes without saying that a large number 
of them will be opposed to this so-called in- 
trusion of the government into the insur- 
ance business. Without taking a definite 
position on that matter, it does strike us 
that there is a rosier side to the proposed 
legislation than this one pessimistic slant. 
When social security was first proposed, 
it wasn’t exactly welcomed with open arms 
by the insurance fraternity. Yet no one 
can say that the publicity it gave to the 
concept of retirement income hurt the busi- 
ness. As a matter of fact, statistics will 
probably bear out the fact that the com- 
panies very alertly used the free publicity 
given the idea as an impetus to the further 
development of that type of business. To 
accomplish the same results on their own, 
insurers would have been forced to spend 
considerable time and money. We have 
little doubt but that similar publicity given 
to the consideration of the proposed legis- 
lation can be used to equal advantage by 
private insurers. We can imagine a number 
of industries that would like to be placed 
in a position where they could take ad- 
vantage of similar free publicity. 

WE WILL PROBABLY WAIT a bit longer 
for Congressional action on the joint reso- 
lution, co-authored by Representative Celler 
and Senator McCarran, calling for an in- 
vestigation of the life insurance business. 
To date, Mr. Celler has not requested the 
House Rules Committee to recommend its 
passage, and Senator McCarran is await- 


ing House action before placing it before 
the Senate. Just what is holding the mat- 
ter up is not clear. Mr. Celler has been 
away from Washington off and on. Many 
think that another investigation would be 
just a little too much, particularly in the 
light of the fact that the Federal Trade 
Commission is currently investigating the 
insurance business, and the Antitrust Di- 
vision of the Department of Justice is 
undoubtedly watching it in the wake of 
the South-Eastern Underwriters decision and 
the expiration of the moratorium granted 
by Public Law 15. 

EVEN THOUGH the proposed insurance 
legislation pending in various state legisla- 
tures no longer has the regular pattern 
of that of the two most recent legislative 
years, when emphasis was on rate regula- 
tion, many other important measures are 
being considered. Several states, for in- 
stance, are considering fair insurance prac- 
tices bills, as in Idaho and Arizona; others 
have cash sickness disability bills pending, 
and still others, multiple line legislation. 
Oklahoma has an interesting measure up 
for consideration. It would, in effect, pro- 
vide Oklahoma risks written by both do- 
mestic and foreign insurers with a form of 
an incontestable clause denying the right of 
an insurer to cancel a policy in force for 
ninety days without the written consent of 
the insured. 

Our ATTENTION was directed to Mary 
Payne Nelson as the successful counsel in 
the recent Georgia Court of Appeals case 
of National Life & Accident Insurance Com- 
pany of Tennessee v. Camp. Despite the 
fact that such an occupation was never com- 
monly regarded as being on the distaff side, 
we think that the manner in which she 
worked order out of a chaotic subject in her 
article “Concealment of Material Facts” is 
a real tribute to her feminine touch. 
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Equitalle Remedies 
in Gederal Courts 


UNDER ERIE RAILROAD v. TOMPKINS 


PeOERAN. COURTS have traditionally 
handled a large proportion of the insur- 
ance litigation in the United States. Some 
of the reasons for this have been the desire 
of insurance companies to get away from 
local prejudice, to obtain the benefit of 
higher-type jurors and to take advantage 
of the subpoena power of the federal court, 
which will cross state lines,’ or of such pro- 
visions as the Federal Shop Book Rule 
Statute. 

Counsel representing insurance companies 
have generally sought, wherever possible, to 
have a controversy tried by the court sitting 
in equity, in order to obviate the risk that 
a jury might “soak the insurance company.” 

Insurance lawyers, therefore, are vitally 
concerned with the administration of equi- 
table remedies in the federal courts. This 
problem has become a difficult one in many 
instances due to developments during the 
last decade. 


Judicial Code Section 267 


Prior to the decision in Erie Railroad Com- 
pany v. Tompkins, 304 U. S. 64, on April 
25, 1938, and to the effective date of the 
Federal Rules of Civil Procedure on Sep- 
tember 17, 1938, the availability of equitable 
remedies in the federal courts was deter- 
mined by the pertinent acts of Congress and 


—_—— 


1 Footnotes appear on pages 166-168. 


EQUITABLE REMEDIES 


By 
NICHOLAS CONOVER ENGLISH 


by the decisions of the federal courts. Be- 
ginning with Section 16 of the Judiciary Act 
of 1789, Congress had provided in effect 
that suits in equity should not be sustained 
in the federal courts where a plain, ade- 
quate and complete remedy might be had at 
law (Judicial Code Section 267). This stat- 
ute was held to be merely declaratory of 
the ancient rule governing the exercise of 
equitable jurisdiction.* As applied to in- 
surance litigation, it was well settled that 
a federal court would not entertain a suit 
in equity to cancel a policy on the ground 
of fraud where the defense of fraud was 
available at law. However, it was also 
recognized that where the legal remedy was 
inadequate, as for example where the period 
of contestability was about to expire,’ a 
federal court would entertain an equity suit 
to cancel the policy. The adequacy of the 
legal remedy was determined by the federal 
court on the basis of federal common law. 


Code Revision 


Rule 2 of the Federal Rules of Civil Pro- 
cedure * was said, in the notes of the Ad- 
visory Committee, to modify Judicial Code 
Section 267. The revisers of the Judicial 
Code, whose revision became effective Sep- 
tember 1, 1948, have entirely omitted, with- 
out repeal, any provisions similar to the 
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old Section 267, presumably on the theory 
that it was no longer a viable part of the 
practice under the Federal Rules of Civil 
Procedure. It would now appear, there- 
fore, that a federal court, when called upon 
to grant or deny an equitable remedy, is 
governed by traditional principles, rather 
than by statutory mandate, in determining 
the adequacy of the legal remedy. 


Adequacy of Remedy 


Coupled with this change is the effect of 
Erie Railroad Company v. Tompkins, which 
raises the question of the proper basis for 
determining the adequacy of the legal rem- 
edy in a diversity of citizenship case. Is 
this question to be answered by what the 
federal courts prior to 1938 held was or was 
not an adequate remedy at law, or is it 
to be answered by what the several state 
courts consider to be an adequate or inade- 
quate remedy at law? 


This problem becomes acute when the 
state court grants equitable relief under cir- 
cumstances in which the federal courts, 
prior to 1938, denied it. For example, some 
states grant equitable cancellation of an 
insurance policy for fraud on the theory of 
innocent misrepresentations as distinguished 
from intentional deceit,’ or on the theory 
that mere defense without surrender and 
cancellation of the policy is not adequate 
relief,” or where the policy contains dis- 
ability and double indemnity benefits.’ 

The question often becomes important as 


bearing upon the constitutional right to a 
jury trial. 


Solution of the Problem 


It is believed that the correct solution of 
such a problem is to follow state law in 
determining the adequacy of the legal remedy.” 


In order to consider the problem in con- 
crete terms, we will discuss it in the light 
of the following assumed situation: The 
beneficiary brings suit on a $5,000 life insur- 
ance policy against a foreign company in 
the New Jersey state court. The insurance 
company removes to the federal court and files 
an answer, which, in conformity with state 
law, sets up as a defense that the insured 
had, in his application, knowingly made, 
with intent to deceive, material false state- 
ments relating to his health and medical 
history. The company also files a counter- 
claim seeking rescission in equity of the 
policy on the ground of innocent material 
misrepresentations. The plaintiff demands 
a jury trial of the issues raised by the coun- 
terclaim, and a motion is made to strike out 
the demand. 


Pursuant to Erie Railroad Company v. 
Tompkins, the federal court is bound to apply 
the substantive law of New Jersey, or, as 
it has recently been put, to effectuate the 
state policy of New Jersey." This neces- 
sarily includes following New Jersey law 
in determining the rights and liabilities of 
the parties on the given state of facts.” 
More precisely, the federal courts must fol- 
low state law in determining the effects of 
the insured’s good faith or scienter upon the 
rights and liabilities of the parties to insur- 
ance litigation.” 
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New Jersey Law 


New Jersey steadfastly holds that proof 
of innocent misrepresentations does not 
make out a valid defense to an action by a 
beneficiary for recovery of the proceeds of 
insurance contracts.“ By contract, under 
New Jersey law, the only remedy or relief 
to which a party is entitled upon proof of 
innocent misrepresentations is the affirmative 
equitable remedy of rescission.” Conse- 
quently, upon proof of innocent material 
misrepresentations, the defendant company 
would have no defense to the suit on the 
policy under New Jersey law, and the only 
remedy which it could obtain would be the 
equitable remedy of rescission. The federal 
courts are bound by state law in determin- 
ing the legal sufficiency of evidence show- 
ing simply innocent misrepresentations. 
“Sufficiency of evidence is a matter of sub- 
stance within the intendment of the Tomp- 
kins case.” * 


It follows that the federal court should be 
bound by state law in determining the 
adequacy of the legal remedy which is avail- 
able in cases of intentional deceit only, and 
which is not available in cases of innocent 
misrepresentations. New Jersey holds that 
such legal remedy is inadequate (1) because 
mere defense at law does not embrace the 
equitable relief of cancellation or surrender 
of a contract,” and (2) because the legal 
remedy, which merely defeats recovery on 
the policy, requires a more onerous burden 
of proof to be sustained than does the 
affirmative equitable remedy of cancellation.” 
It is elementary that under Erie Railroad 
Company v. Tompkins, state law governs as 
to the burden of proof.” 


These rules of state law are binding upon 
the federal court. It has been stated: 
5 our duty is to apply state law as 
we find it in the state decisions irrespective 
of what we may regard as its merits.” ” 

It is recognized that a federal court will 
not exercise its equity jurisdiction unless the 
legal remedy is inadequate and a case for 
equitable relief is made out; moreover, it 
must be the legal remedy available in the 
federal court which is inadequate.™ This 
being a diversity case, the legal remedy 
available in the federal court should be re- 
garded as no greater and no less than that 
available in the state court,” which means 
that in the assumed situation, there is no 


legal remedy for innocent misrepresenta- 
tions. Furthermore, the federal courts have 
traditionally recognized that their equity 
powers embraced cancellation of contracts 
on the ground of innocent misrepresentations.™ 


On the basis of the foregoing well-estab- 
lished rules, it is clear that the counterclaim 
does not state a legal defense triable as 
of right by a jury, but is a pleading which 
invoked a purely equitable remedy on 
grounds which are cognizable solely in a 
court of equity. 


Right to Jury Trial 


The right to trial by jury in the federal 
court extends only to what were formerly 
actions at law, and not to proceedings in 
equity.™* 


The Federal Rules of Civil Procedure have 
not abolished the substantive distinction be- 
tween law and equity. The Sixth Circuit 
has stated: 


“While the Rules of Civil Procedure 
(Rule 2) provide for one form of action, 
we agree with the Second Circuit Court of 
Appeals that they have not completely 
obliterated for all purposes, the historic dif- 
ferences between law and equity. They 
have, for the purpose of achieving a simpli- 
fied procedure, abolished technical differ- 
ences, but cases that historically were 
equitable are still to be tried to the court, 
and those that were legal, to the jury. It 
is true that the Chancellor may separate 
legal issues and send them to the jury once 
equitable issues have been disposed of, but 
this does not prevent him from exercising 
his historic power to dispose of the whole 
case as Chancellor.” * 


The Fifth Circuit has held: 


“All distinctions as to forms in the federal 
courts between actions at law and suits in 
equity have been abolished; but the differ- 
ence in substance in federal judicial power 
between law and equity is imbedded in the 
Constitution and remains unaltered.” * 


Form of Remedy Sought 


Within the last two years, it has become 
generally recognized that whether an issue 
is legal or equitable, so as to be triable as 
of right before a jury, depends upon the 


form of remedy sought.” In the situation 
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we have postulated, the form of remedy 
sought in the counterclaim is equitable. 
Consequently, that should determine the 
right to jury trial. The rule that, when a 
party has mistakenly designated a defense 
as a counterclaim or a counterclaim as a 
defense, the court may treat the pleading as 
if there has been a proper designation,” 
should not be construed so as to deny a 
party the right to choose which of the forms 
of relief available to him under state law 
he desires to have.” 


Correct Approach 


The problem which we have been consid- 
ering was at first thought to involve the 
question of whether it was to be considered 
a matter of substance or a matter of pro- 
cedure.” In view of Guaranty Trust Com- 
pany v. York, 326 U. S. 99, decided by the 
Supreme Court in 1945, such no longer ap- 
pears to be the correct approach. There 
the court held that “putting to one side ab- 
stractions regarding ‘substance’ and ‘proce- 
dure’,” a federal court in a diversity case 
should consider itself “in effect only another 
court of the state.” Since that decision, the 
Supreme Court has consistently reiterated 
that in diversity cases, the federal court is 
in effect only another court of the state.™ 

A striking illustration of the new approach 
is Beneficial Industrial Loan Corporation v. 
Smith, supra, footnote 11, In that case, a cor- 
porate defendant demanded security for 
costs and counsel fees from a minority 
stockholder plaintiff in accordance with a 
state statute. The district court denied the 
application on the ground that under the 
doctrine of Erie Railroad Company v. Tomp- 
kins, “this right is remedial and not sub- 
stantive.” ” The Court of Appeals reversed, 
holding that on the basis of Guaranty Trust 
Company v. York and the subsequent Su- 
preme Court decisions, “we may not con- 


cern ourselves in the case at bar with the 
ancient diversities between adjective and 
substantive law,” but that “a federal court 
sitting in a diversity suit must enforce state 
law and state policy.” 


Of similar import is Danville Building 
Association v. Gates, supra, footnote 10. That 
was an action brought under the federal 
interpleader statute. Plaintiff made an ap- 
plication for costs and counsel fees out of 
the fund. The court observed that the 
federal courts prior to the decision of Erie 
Railroad Company v. Tompkins had allowed 
counsel fees at the discretion of the court, but 
that the Illinois rule was to the contrary. 
Judge Lindley held that under the Tompkins 
case, he was bound to follow state law and 
to deny plaintiff's application for 
sel fees. 


coun- 


What the Fourth Circuit Court of Appeals 
has said is peculiarly applicable here: 

“The line between substance and proce- 
dure is not so clearly marked as to be free 
from doubt in all cases, and the decisions 
have been influenced by the desire to effectu- 
ate the spirit of the doctrine of Erie Railroad 
Company v. Tompkins so as to secure uniform- 
ity in the results to be obtained in the state 
courts and in the federal courts in diversity 
cases in each state. This is especially de- 
sirable when the remedial law of the state 
is so closely associated and incorporated 
with its substantive law as to be necessary 
in order to maintain and validate the latter.” ” 


While the question is not entirely free 
from doubt, and as yet unsettled by the au- 
thorities, it would seem that the preferable 
rule, the one most consistent with the latest 
applications of the doctrine of Erie Railroad 
Company v. Tompkins, is that in a diversity 
case in which the equitable jurisdiction of 
the federal court is invoked, the adequacy 
of the legal remedy should be determined 


by state law. [The End] 
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man, 103 N. J. Eq. 403, 143 Atl. 529; Prudential 
Insurance Company v. Merritt-Chapman and 
Scott Corporation, 112 N. J. Eq. 179, 163 Atl. 
894; Kueper v. Pyramid Bond & Mortgage Cor- 
poration, 117 N. J. Eq. 110, 174 Atl. 1723. 
Cf. Metropolitan Life Insurance Company v. 
Schneider [4 CCH Life Cases 414], 34 F. 
Supp. 220. 

8 Schoenfeld v. Winter, 76 N. J. Eq. 511, 74 
Atl. 975, aff'd 79 N. J. Eq. 219, 81 Atl. 1134; 
Commercial Casualty Insurance Company v. 
Southern Surety Company, supra, footnote 8; 
Straus v. Norris, 77 N. J. Eq. 33, 75 Atl. 980; 
Metropolitan Life Insurance Company v. Cham- 
bers, 142 N. J. Eq. 440, 60 Atl. (2d) 244. 

” Palmer v, Hoffman, 318 U. S. 109. 


2 Krauss v. Greenbarg, 137 F. (2d) 569, 571, 
cert. den. 320 U. S. 791; Boston Casualty Com- 
pany v. Bath Iron Works, 136 F. (2d) 31; 
Fort Wayne Corrugated Paper Company v. 
Anchor Hocking Glass Corporation, 130 F. (2d) 
471, 473; Langfelder v. Universal Laboratories, 
163 F.. (2d) 804, 808. : 

2 Atlas Life Insurance Company v. W. I. 
Southern, Inc., supra, footnote 3. 

22Cf: Danville Building Association v. Gates, 
supra, footnote 10, wherein Judge Lindley, re- 
ferring to Hrie Railroad Company v. Tompkins, 
said at page 709: ‘I think it clear that the 
inevitable effect of this decision is that a fed- 
eral court may no longer grant an equitable 
remedy in a diversity action where that relief 
is not available in the courts of the state, for, 
as the court said, in no case should the remedy 
granted by the federal court lead to a sub- 
stantially different result from that obtainable 
in the state court.”’ 

%Smith v. Richards, 13 Peters 26; Turner 
v. Ward, 154 U. S. 618; New York Life Insur- 
ance Company v, Odom, 93 F. (2d) 641, cert. 
den. 304 U. S. 566; Hesselberg v. Aetna Life 
Insurance Company, 75 F. (2d) 490, cert. den. 
296 U. S. 623; Provident Mutual Life Insurance 
Company v. Parsons, 70 F. (2d) 863, cert. den. 
293 U. S. 582; Perkins v. Prudential Insurance 
Company, 69 F. (2d) 218; New York Life In- 
surance Company v. Marotta, 57 F. (2d) 1038; 
Franco v. New York Life Insurance Company, 
53 F. (2d) 562; Manley v. Pacific Mutual Life 
Insurance Company, 35 F. (2d) 337; Donnell v. 
C. R. Disharoon Company, 32 F. (2d) 151. 

* Shields v. Thomas, 18 How. 253, 262; Barton 
v. Barbour, 104 U. S. 126, 133; Idaho & Oregon 
Land Company v. Bradbury, 132 U. S. 509; 
Liberty Oil Company v. Condon Bank, 260 U. S. 
235; NLRB v. Jones & Laughlin Steel Corpo- 
ration, 301 U. S. 1, 48; Yakus v. U. S., 321 
U. S. 414, 447; Fitzpatrick v. Sun Life Assurance 
Company, 1 F. R. D. 713, 716. 

*% Bereslavsky v. Kloeb, 162 F. (2d) 862, 863, 
cert, den. 332 U.S. 816. 

2° Commercial National Bank v, Parsons, 144 
F. (2d) 231, 240. 

 Bereslavsky v. Caffey, 161 F. (2d) 499, cert. 
den. 332 U. S. 770; Bereslavsky v. Kloeb, supra, 
footnote 25; Ring v. Spina, 166 F. (2d) 546; 
Tynan v. RKO Radio Pictures, 77 F. Supp. 238; 
Bryam v. Vaughn, 68 F. Supp. 980; Olearchick 
v. American Steel Foundries, 73 F. Supp. 273, 
279. 

238 Federal Rules of Civil Procedure, Rule 8 (c). 

22 The contrary was held in Ettelson v. Metro- 
politan Life Insurance Company [8 CCH Life 
Cases 1087], 137 F. (2d) 62, cert. den. 320 U. S. 
777, and see Ibid. [12 CCH Life Cases 1114], 
164 F. (2d) 660, but this seems wrong in prin- 
ciple and inconsistent with the rule that, in 
patent cases at least, the pleader has the right 
to choose as between the available legal and 
equitable remedies, Bereslavsky v, Caffey, supra, 
footnote 27; Bellevance v. Plastic-Craft Novelty 
Company, 30 F. Supp. 37; Ryan Distributing 
Corporation v. Caley, 51 F. Supp. 377; Arnstein 
v. Twentieth Century Fox Film Corporation, 
3 F. R. D. 58. In the Httelson case, where the 
defendant chose to seek an affirmative equitable 
remedy, which was the only remedy under state 
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law it was entitled to on the facts pleaded, the 
court insisted that under Rule 8 (c) defendant 
could have only the legal remedy of a defense. 
If, as the logic of the Httelson case implies, 
Rule 8 (c) gives the court power to foreclose 
a litigant’s right to seek the remedy of his 
choice, the constitutional right to jury trial 
is in danger. 

* Such was the approach in Ettelson v, Metro- 
politan Life Insurance Company [8 CCH Life 


U. S. TT7, decided in 1943. Cf. the district 
court’s opinion in that case, reported at [6 CCH 
Life Cases 871], 42 F. Supp. 488. 

31 Holmberg v. Armbrecht, 327 U. S. 392; 
Vanston Committee v. Green, 329 U. S. 156; 
Angel v. Bullington, 330 U. S. 183; see also 
Dine v. Edwards, 158 F. (2d) 17, cert. den. 330 
U. S. 825; Lassiter v. Powell, 164 F. (2d) 186. 

27F. R. D. 352, 354. 

3% Lachman v. Pennsylvania Greyhound Lines, 


Cases 1087], 137 F. (2d) 62, cert. den. 320 160 F. (2d) 496, 499. 
—S>.- Sa 


Corporate Set-Up for NSLI Recommended 


The Hoover Commission on government reorganization has recommended 
to Congress that VA insurance operations, including the processing of death 
claims, be separated from all other VA programs and be organized as a govern- 
ment corporation under the Government Corporation Act of 1945. An administra- 
tor would be president, with authority for day-to-day operations vested in an 
executive vice-president and general manager appointed by the administrator, 
who would also be given authority to appoint a part-time advisory board. The 
report stated that on June 30, 1948, the Veterans Administration was handling 
nearly 7,000,000 life policies with a face value of approximately $40,000,000,000 
VA had 15,432 employees engaged in insurance work, with an average work load THE 
of 450 policies in contrast to the private company’s average work load of 1762 | 
policies per employee. Service on death claims has been very slow, many claims 
remaining unpaid for as long as a year, The average time required to process a 
death claim is ninety days. Pointing out deficiencies in the present set-up, the 
Commission concluded that the incorporation of all insurance activities would 
provide the freedom of action which would permit the corporation to employ 
the practices of private insurance companies. 
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At the recent meeting of the Committee on Rates and Rating Organizations 
of the National Association of Insurance Commissioners, the Committee reported 
that it did not believe that a definite recommendation should be made at this time 
on the proposed amendment to the temporary plan for rating multiple location 
risks written on reporting, floater and automatic pick-up coverage forms and class 
floater on an interstate basis. The proposed amendment centered around the idea 
of fixing a single average of tariff rates, without loss or expense modifiers for all 
states in which the risk has locations, rather than the method previously submitted, 
which required that rates on locations in each individual state should be averaged 
for that state. The Committee was of the opinion that insofar as the proposed amend- Thi: 
ment provides for a single national rate, rather than the burdensome method of 
averaging specific rates in each state, it represents a substantial improvement over 
the original temporary proposal. However, it thought it impractical to submit 
and recommend for countrywide adoption an amendment to a temporary plan 
when the submission date of the permanent plan, March 31, 1949, was so near. 
By that date the study of the mechanics of promulgating a single rate will be 
completed. 
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Concealment of Material Facts 


A MISREPRESENTATION IS A STATEMENT 


OF 


SOMETHING 


AS A FACT WHICH IS 


UNTRUE AND MATERIAL TO RISK 


By MARY PAYNE NELSON 


) iron EARLIEST FORM of a contract of 
insurance was that of mutual insurance 
which dates back to the tenth century. There 
is somé evidence of earlier contracts. Express 
regulations governing the contract do not 
appear in any code or compilation of laws 
before the early years of the fifteenth cen- 
tury. There is scattered and fragmentary 
evidence that there were earlier regulations, 
but they are not now available. Apparently 
the first English case concerning insurance 
was decided in 31 Elizabeth, cited in 6 Co. 
47, Between that time and up to 1756 no 
more than forty cases were to be found 
among the reported English cases. Since 
the time of Elizabeth, the subject of insur- 
ance has received more and more considera- 
tion, and at present it is one of the most 
important branches of contract law. 


low Litigation Percentage 


This mean that 
volving life insurance contracts is volumin- 
ous. In fact, it is astounding to look at 
At the end of 1947 ordinary 
force in United States 
insurance companies alone amounted to 
$126,120,000,000 under 58,500,000 policies. 
This 1947 total of ordinary life insurance 
was $10,000,000,000 more than that in 
force at the end of 1946, and was fifty-six 
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per cent greater than at the close of 1940. 
(Institute of Life Insurance.) In 1948 con- 
tracts of ordinary life insurance in force 
increased proportionately. 


Death benefits paid to United States 
families under their ordinary life insurance 
contracts amounted to nearly one billion 
dollars in 1947, larger than in any previous 
year. (Institute of Life Insurance.) These 
payments were made under 351,535 policies. 
When Mr. Robert L. Hogg, Executive 
Vice-President and General Counsel of the 
American Life Convention gave his report 
in Chicago during the week of October 4, 
1948, he “predicted that the 1948 total of 
aggregate company assets may _ reach 
$55,000,000,000 and that the payments under 
policies and contracts will probably reach 
$3,150,000,000.” (Insurance Index, October, 
1948, page 8.) This same report quotes 
Mr. Hogg as follows: 


“It is further gratifying that all these 
disbursements have been made with almost 
an entire lack of friction. Litigation is at 
its lowest ebb, with only 328 cases involving 
life insurance companies having reached the 
Federal and State Appellate Courts over 
the past year.” 


The executive officers of the 
Life Convention advise: 


American 
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“Of the 328 cases which were digested 
in our legal bulletin in the last twelve 
months, as stated by Mr. Hogg, in his 
annual report, there were 212 which directly 
involved life insurance companies and 56.6% 
of these were decided in favor of the insur- 
ance companies.” 

Out of 
contracts 
contested. 


The above facts are amazing. 
351,535 claims under insurance 
only approximately 212 were 
This percentage is indeed low. 


Reluctance to Litigate 


Whenever an insurance claim is turned 
over to an attorney either to cancel the 
policy or defend a suit brought under \the 
policy, the insurance company has carefully 
studied all the facts and circumstances and 
believes it would be harmful to the other 
policyholders to pay such a claim. The 
statistics given above show the reluctance 
of insurance companies to become involved 
in litigation. It always costs the insurance 
companies in more ways than one to litigate 
a claim. They know before they start that 
at best they have a fifty-fifty chance of 
winning. They also know that the general 
public will criticize the company and it 
may cause some cancellations. 


“Speak No Evil” 


Many psychological factors enter into an 


insurance case. Whoever the nominal party 
opposing the insurance company may be, 
the real party is a dead person. The de- 
ceased most often is represented by a 
widow or a widow with small children. The 
insurance company is a powerful financial 
institution. In order to sustain the posi- 
tion of the insurance company, it is often 
necessary to show some wrongdoing, usu- 
ally fraud, on the part of the deceased 
insured. Consciously or unconsciously, 
American judges and juries are reluctant to 
do this. Our universal custom of speaking 
no evil of the dead is a strong factor in 
cases involving insurance companies. There 
is no intention in this article to infer that 
judges or juries are consciously influenced 
by these facts. Modern research shows 
that the subconscious controls more of our 
acts than we are aware of. Lawyers in 
representing insurance companies must real- 
ize that this psychological factor is one of 
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the strongest influences, and perhaps the 
most influential party, in insurance litiga- 
tion. 


Strict Construction Rule 


The fact that insurance is a contract and 
that this contract is controlled by the same 
rules of law as other contracts, should be 
kept in the forefront. All of the principles 
of contract law apply. In most jurisdic- 
tions it has been held that all of the cardinal 
rules of contracts apply. One of these rules 
is that the insurance contract, having been 
prepared by the insurance company, must 
be most strongly construed against the 
writer; in most jurisdictions this rule is 
strictly enforced. Particularly is this true 
as usually a forfeiture is involved. The law 
does not favor forfeitures, and if there is 
any basis for granting indemnity, the courts 
will generally so hold. However, the courts 
have sometimes been too astute in their 
search for reasons to maintain the insurance 
companies’ liability in the face of condi- 
tions limiting such liability. Yet a con- 
tract of insurance in this regard is no 
different from other contracts, and _ the 
function of the courts is to construe them, 
not make them. It is the lawyer’s duty to 
keep this fact before the courts. 

“Tf terms of a life policy are ambiguous 
or obscure or susceptible of more than one 
construction, the construction most favor- 
able to the insured must prevail. 

“Since insurer prepares its own contracts 
and it is its duty to make meaning clear, 
if it fails to do so, insurer and not insured 
must suffer. 


“Court should not be astute to evade 
meaning of words manifestly intended by 
parties, but where an insurance contract is 
not ambiguous it must be enforced accord- 
ing to its terms. 

“Where insurance contract is not 
biguous, court may not make another con- 
tract for the parties and its function is to 
enforce the contract as made. 


am- 


“In construing life policy, court must 
look to entire contract of insurance for a 
true understanding of what risks are as- 
sumed by insurer and what are excluded.” 
(Knouse v. Equitable Life Insurance Com- 
pany of Iowa [13 CCH Lire Cases 243], 
181 Pac. (2d) 310 (Kan. S. Ct., 1947).) 
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In the absence of statutory provisions 
to the contrary, insurance companies have 
the same right as individuals to limit their 
liability and to impose whatever conditions 
they desire upon their obligation, so long 
as these conditions are not inconsistent 
with public policy. The courts. have no 
right to add to the insurance contracts 
or to take from them. It is the duty of the 
lawyer to present his case so that the courts 
and juries keep to the point in issue. Ifa 
contract of insurance contains provisions 
which perhaps a court of equity would not 
enforce, there is no compulsion on the 
parties to deal with insurance companies 
upon such terms or conditions. They con- 
tract freely and voluntarily. The terms of 
such a contract should be enforced. The 
fact that one party to a contract did not 
read it has never been a basis for refusing 
to enforce the terms of a written contract. 

Equally well settled is the rule that con- 
tracts of insurance, like other contracts, are 
to be construed according to the sense and 
terms which the parties have used. If these 
terms are clear and unambiguous, they are 
to be taken and understood in their plain, 
ordinary and popular sense. The rule of 
strict construction does not authorize a 
perversion of language, or the exercise of 
inventive powers for the purpose of creat- 
ing uncertainties where the terms are clear 
and unambiguous. These rules of contract 
law do not authorize the making of new 
contracts. Neither do they justify the dis- 
regard of evidence as adduced at a trial. 
When a contract of insurance in clear and 
understandable terms embodies certain re- 
quirements, compliance with which is made 
a condition to liability on the policy, and 
the parties freely and voluntarily enter into 
such a contract, no courts should place 
a strained interpretation upon the terms of 
such a contract. 


“Misrepresentation’’ Defined 


Because of statutory or policy provisions 
there is no general rule which can be laid 


down to cover all jurisdictions and all 
Policies or contracts of insurance. How- 
ever, there can be no serious doubt that a 
material false representation in a contract 
of insurance furnishes a ground for the 
avoidance of an insurance policy the same 
as any other contract, although it does not 
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thereby render the policy void ab initio. 
A general definition of a misrepresentation 
in an insurance policy is: a statement of an 
untrue fact by the assured with his know- 
ledge that the fact is untrue and with the 
intention to deceive the company, or the 
making of a positive statement of a fact 
as true without knowing it to be true, such 
statement having a tendency to mislead, 
the fact so stated in either case being 
material to the risk assumed by the com- 
pany as a party to the contract. 


“A ‘misrepresentation’ in insurance ap- 
plication is a statement of something as a 
fact which is untrue and material to risk 
and which insured states knowing it to be 
untrue in attempt to deceive, or which he 
states positively is true without knowing 
it to be true and which has tendency to 
mislead. 

“Misrepresentations will avoid a tife policy 
if they are false and material to risk even 
though applicant acted through mistake or 
in good faith.” (Weinstein v. Metropolitan 
Life Insurance Company, [9 CCH LIFE 
CAsEs 1048], 60 N. E. (2d) 207 (Ill. S. Ct., 
1945).) 


Test of Materiality 


A fair test as to the materiality of the 
fact is: Would a reasonably careful and 
intelligent man have regarded the fact com- 
municated or withheld at the time as sub- 
stantially increasing the chances of the loss 
insured against, so as to bring about a 
rejection of the risk or charging an in- 
creased premium? 

The American Life Convention index re- 
veals that of the cases which reached the 
federal and state arpellate courts in the 
last year for whick figures are available, 
twenty-five were defended by insurance com- 
panies on the ground of willful conceal- 
ment of material fact. There may have 
been twenty-five more cases which were not 
reported. To be liberal, let us say that 
fifty claims out of some 350,000 showed 
such evidence of willful concealment of 
material fact as justified insurance com- 
panies in refusing to pay the claim. 


The scope of this article does not allow 
a detailed discussion of the various statu- 
tory provisions in force in different juris- 
dictions. 
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Neither is it possible to consider all of 
the various terms and provisions of policies 
issued by different insurance companies nor, 
in fact, the various provisions of policies 
issued by the same insurance company. 


However, there are certain general prin- 
ciples which have been established by stat- 
utes and judicial decisions as applying to 
certain types of policies, and these general 
principles are recognized in practically all 
jurisdictions, 


Statutory Requirements 


Most states have statutes providing that 
a policy shall be in writing and contain 
the entire contract between the parties; 
that statements made by the assured shall 
be deemed representations and not war- 
ranties in the absence of fraud; and that 
no statement by the assured shall void the 
policy unless it is contained in the written 
application and unless a copy of the applica- 
tion is attached to and made a part of the 
policy when it is issued. 


“The application was not attached to 
the policy nor made a part of the contract, 
and therefore representations or conceal- 
ments, although false and material to the 
risk, would not defeat recovery unless fraud- 
ulently made to obtain the insurance, the 
rule in such cases being that where the 
insured has made false and fraudulent state- 
ments as to matters that are material to 
the risk, or fraudulently concealed such 
matters from the insurer, for the purpose 
of obtaining the insurance, and has thereby 
induced the insurer to issue the policy, the 
policy is void, not as a matter of contract, 
but because it has been procured by fraud.” 
(National Life & Accident Insurance Com- 
pany v. Dorsey [8 CCH Lire Cases 1053], 
69 Ga. App. 734, 26 S. E. (2d) 654.) 


Representations and Warranties 
Distinguished 


The statements and declarations made by 
the applicant for insurance in his applica- 
tion are distinguished as warranties or 
representations. While there is no doubt 
that there is a distinction between the two, 
the courts are not in accord as to the exact 
point at which to draw the line. The rule 


recognized by most courts is that in the 
absence of a statute a warranty is a state- 
ment which enters into and forms a part 
of the contract and is contained in a writing 
which is attached to the policy when issued, 
Contrawise, a representation is in its nature 
no part af the contract of insurance. It is 
collateral in its relation to the contract. 
It comes before the policy and is not neces- 
sarily merged in or waived by the written 
contract. The representations made to the 
insurance company form the basis of the 
contract and present the elements on which 
the risk is to be assumed for the considera- 
tion of the insurer, They are the basis 
of the contract, and the insurer relies upon 
them in issuing or not issuing a contract. 
Many cases are found in all jurisdictions 
discussing this distinction. One of the 
leading cases is Campbell v. New England 
Mutual Life Insurance Company, 98 Mass. 
381. 


“As a warranty is in the nature of a 
condition precedent to the validity of the 
policy and must be literally true, if.the fact 
warranted is not true, there is a breach of 
the warranty. It follows, as a matter of 
course, that a breach of warranty will, void 
the policy. This principle is so fundamental 
that it scarcely needs the citation of au- 
thorities to support it.” (Cooley, Briefs 
on Insurance, Volume 4, page 3034 (citing 
cases).) 

It is generally agreed that a warranty 
stipulates for the absolute truth of the 
statement made, and a representation, in 
the absence of fraud, need be only sub- 
stantially true. The statements contained 
in an application for insurance which are 
not referred to nor made a part of the policy 
are representations, although it may be 
agreed in the application that they are 
warranties. (Price v. Phoenix Mutual Life 
Insurance Company, 17 Minn. 497.) 


A mere reference to the application in 
the policy without indicating a purpose 
to make it a part of the contract is in- 
sufficient to change statements from rep- 
resentations into warranties. When it has 
been conclusively established that a state- 
ment has been warranted to be true, which 
is in fact untrue, little difficulty is en- 
countered in voiding the contract. This is 
true because statements warranted to be 
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true are a part of the contract. (Hurt vw. 
Preferred Accident Insurance Company of 
New York, 55 So. 201.) 


It is representations which are the basis 
of most insurance litigation, and here we 
are most concerned with representations 
which have willfully concealed material facts 
from the insurer. If it is established un- 
contradictedly that statements in an appli- 
cation have either been untrue or deliberately 
withheld facts from the insurer, the policy 
may be voided, not as a matter of contract, 
but because it is then shown that the 
contract was procured by fraud. The well- 
established principle that fraud voids all 
contracts is applicable here. 


“While it is true that the representations 
made in an unattached application can not 
be treated as ‘a part of the policy or the 
contract’ and are not to be taken as cove- 
nants or warranties, still, if such statements 
furnish the actual basis on which the policy 
was issued, and they were knowingly and 
wilfully false, with the intent by the ap- 
plicant to defraud the insurer, the insurer 
may ordinarily set up these facts as a means 
of avoiding the policy, not under and by 
virtue of the terms of the contract, but 
because the insurance is then shown to 
have been fraudulently procured.” (Metro- 
politan Life Insurance Company v. Bugg, 48 
Ga. App. 363 (1), 172 S. E. 829.) 


Intent to Deceive 


In many jurisdictions it is held that 
while an intent to mislead or deceive is one 
of the essential elements of fraud, an intent 
to defraud and prejudice the other party 
is not necessary. One who knowingly and 
willfully makes false representations as to 
material facts, with intention thereby to 
induce the other to enter into a contract 
with him and who does so induce the other 
to enter into the contract to his injury, is 
guilty of actual fraud, without regard to 
his intent as to injury to the other party. 
There must be an immoral element to make 
a case of fraud, but this essential is sup- 
plied by knowledge of the falsity of the 
Statement of fact made and the intent by 
such statement to deceive the other party 
into acting to his injury. It is so held in 


font 


the case of Northwestern Insurance Com- 
pany v. Montgomery, 116 Ga. 799; and it is 
stated in Kerr, Fraud, page 55 (American 
edition): 

“An intention to deceive being a necessary 
element or ingredient of fraud, a false 
representation does not amount to a fraud 
in law unless it be made with a fraudulent 
intent. There is a fraudulent intent if a 
man, either with a view of benefiting him- 
self or misleading another into a course of 
action which may be injurious to him, 
makes a representation which he knows to 
be false. The legal definition of fraud 
does not, however, include necessarily any 
degree of moral turpitude. There is fraud 
in law, if a man makes a representation 
which he knows to be false with the 
view to induce another to act on the faith, 
who does so accordingly, and by so doing 
sustains damage, although he may have had 
no dishonest purpose in making the repre- 
sentation. If a man knowingly and wil- 
fully makes a false representation whereby 
another is misled to his prejudice, it is 
immaterial that there may have been no 
intention on his part to benefit himself or 
to injure the person to whom the representa- 
tion was made. If a man says what is 
false within his knowledge, and 
makes the representation with the view to 
induce another to act upon it, who does 
so accordingly to his prejudice, the law 
imputes to him a fraudulent intent, al- 
though he may not have been in fact 
instigated by a morally bad motive. An 
intention to deceive, or a fraudulent intent 
in the legal acceptation of the term, de- 
pends upon the knowledge or belief respect- 
ing the falsehood of the statement, and 
not upon the actual dishonesty of purpose 
in making the statement.” 


Admissibility of Application 


In cases where willful 
material facts is the defense set up by the 
insurance company to avoid a policy, the 
unattached application is admissible in evi- 
dence not as a part of the contract, but to 


concealment of 


show fraud. There are many cases so 
holding. One case is Moore v. Metropolitan 
Life Insurance Company, 21 N. E. (2d) 16, 
where the court said: 


“Where industrial life policy provided 
that it constituted the entire contract but 
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that if insured were not in sound health 
on the date it was issued, insurer might 
declare the policy void, and insured in 
unattached application stated she had never 
had tuberculosis, in an action on the policy, 
after insured’s death from tuberculosis, the 
application was not admissible as a part of 
the contract, but was admissible on ques- 
tion of whether fraud in inducing insurer 
to issue policy . . 


“Where insured in unattached application 
for industrial life policy stated she had 
never had tuberculosis, evidence warranted 
finding that insured knew she had tuber- 
culosis when application was made, so that 
the known falsity of the statement con- 
stituted ‘fraud’ which rendered the policy 
void.” 


Section 9389 of the General Code of Ohio 
provides: 


“Every company doing business in this 
State shall return with and as a part of 
any policy issued by it to any person taking 
such policy, a full and complete copy of 
each application or other document held 
by it which is intended in any manner to 
affect the force or validity of such policy. 
A company which neglects so to do, as 
long as it is in default for such copy, 
shall be estopped from denying the truth 
of any such application or other document. 
In case such a company neglects for 30 
days after demand made therefor to furnish 
such copies, it shall be forever barred from 
setting up as a defense to any suit on the 
policy any incorrectness or want of truth 
of such application or other document.” 

£ 


In the case of McAtee v. Western & 
Southern Life Insurance Company [13 CCH 
Lire Cases 126], 81 N. E. (2d) 225 (Ohio, 
1948), no reference was made to the applica- 
tion for the policy in the pleadings. The 
defense of the insurer was founded on a 
provision in the policy that it would not 
take effect unless the insured was in “sound 
health on the effective date of the policy.” 
Under the policy provisions this defense 
was available despite the above code section, 
but the court held that it could not be 
proved by the introduction of the applica- 
tion on the trial. The court held that 
since the company had not complied with 
the above code section and no reference 
had been made to the application in the 
pleadings, so as to put the plaintiff on 


notice of the existence of the application 
in order that a copy could be demanded 
before the trial, the insurance company was 
estopped to deny the truthfulness of the 
statements in the application. 


The court in Prudential Insurance Com- 
pany of America v. Lampley [9 CCH Lire 
Cases 990], 180 S. W. (2d) 339, (Ky., 1944), 
says: 

“A material misrepresentation in an ap- 
plication for insurance, though innocently 
made, will avoid it, and although the mis- 
representation may not be material, yet if 
fraudulently made, it will avoid the policy.” 


In Illinois the insurance company is re- 
quired to place the entire contract on 
which it intends to rely in the hands of 
the insured, “whether the contract be the 
policy or the policy plus indorsements, 
riders or application.” 


In the case of Anderson v. John Hancock 
Mutual Life Insurance Company [7 CCH 
Lire Cases 1195], 45 N. E. (2d) 39 (IIL. 
App., 1942), no attempt was made to avoid 
the policies because of false warranties or 
representations contained in the application. 
No such defense was asserted under the 
pleadings. The defense was based on the 
“sound-health” provisions contained in 
the contract relating to “freedom from can- 
cer, treatment by a physician and _ attend- 
ance at a hospital for a surgical operation.” 
The evidence was directed exclusively at 
showing a breach of the conditions con- 
tained in the policy, and this the court 
held it had a right to do, no reference 
being made to the application. 


Materiality of Misrepresentation 


In Kentucky it has been held that ma- 
terial misrepresentations, though innocently 
made, will avoid the policy. (Prudential 
Insurance Company of America v. Lampley, 
supra.) 


After it has been determined that there 
has been a willful concealment of a fact 
in an application for insurance, it usually 
becomes necessary to determine if that will- 
ful concealment was as to a material fact. 


In the case of a warranty, the general 
principle seems to be that the materiality 
of the fact is wholly unessential. “Where 
there is a breach of warranty, the policy 
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is avoided though the statement on which 
the breach is predicated is in no way 
material to the risk.” (Cooley, Briefs on 
Insurance, Volume 4, page 3036.) 


The weight of authority seems to support 
this principle; however, there are cases 
holding to the contrary. The theory relied 
upon to establish this principle is that by 
his warranty the applicant impliedly agrees 
that the statement is material. 


Where the statements in an application 
are not made a part of the contract and 
are representations, in order to become 
“misrepresentations,” the general rule is: 
(1) they must be untrue when made, and 
(2) they must be material as regards the 
acceptance of the risk assumed by the 
insurer. 


The general rule of practically all juris- 
dictions in determining whether or not a 
representation is material is whether the 
knowledge or ignorance of the facts sought 
to be elicited by questions would materially 
influence the action of the insurer in ac- 
cepting or rejecting the application or in 
fixing the rate of premium. The representa- 
tions must have been relied on by the 
insurer in issuing the policy. 


“A material representation is one that 
would influence a prudent insurer in deter- 
mining whether to accept the risk.” 
(Vaughn v. National Life & Accident In- 
surance Company [2 CCH Lire Cases 874], 
189 Ga. 121, 5 S. E. (2d) 238.) 


In many instances, no serious doubt can 
be had that insureds have made false state- 
ments in their applications. They know 
that due to the incontestable clauses con- 
tained in policies, a limit of time is fixed 
in which the company may contest. The 
applicant merely takes®¢a chance that he 
will live for the contestable period. If he 
does not, he will get a return of his. pre- 
miums at the very least. 


An insurance company has a right to 
know certain salient facts about its insureds. 
The premiums charged are based on the 
actuarial tables which have been carefully 
worked out. A man thirty years old who 
has had no serious illness is a good risk. 
A man thirty years old who has recently 
undergone an operation may or may not be 
a good risk. The insurance company should 
be given the correct facts and allowed to 


Mutnannnnanity 


investigate for itself. Particularly is this 
true where the insurer, because of the 
smallness of the amount of the policy, relied 
entirely on the statements of the insured 
in the application, without requiring a medi- 
cal examination. 


“Questions contained in an application 
for insurance covering applicant’s state of 
health, past medical treatment, consulta- 
tion and the like are of the greatest im- 
portance, and it is the duty of applicant 
to exercise good faith and answer them 
truthfully.” — Prudential Insurance Com- 
pany of America v. Lampley, supra.) 


“A false representation in application for 
life insurance that insured had not been 
attended by a physician during last five 
years was material to the risk as a matter 
of law and prevented recovery on the 
policy.” (Russo v. Metropolitan Life In- 
surance Company [1 CCH Lire Cases 206], 
3 Atl. (2d) 844 (Conn. S. Ct., 1939).) 


Treatment for Headaches 


The court in New York Life v. Hollis 
177 Ga. 805, 807, states: 


“It would seem that in some cases a mere 
headache would be a negligible matter; but 
the insured in this case had been treated 
for other sickness than that of a mere 
headache. If she had had merely headaches 
and had been treated for those headaches 
by a physician, the insurance company 
should have»been informed of the fact by 
a truthful answer to the question contained 
in her application. A misrepresentation as 
to whether the insured had been attended 
by a physician, whether for a headache or 
other ailment, was material, because the 
company would, upon being informed that 
she had been treated many times for head- 
ache, have had the right to investigate and 
to ascertain for itself how serious was the 
ailment for which she had been treated.” 


Because of statutory and policy provi- 
sions, in a few jurisdictions it has been held 
that although a representation is false and 
the facts misrepresented are material and 
increase the risk, the policy shall not be 
void unless it be proved by a legal pre- 
ponderance of the evidence that the mis- 
representation was fraudulent and was 
actually intended to deceive the insurer. 
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(Johnson v. New York Life Insurance Com- 
pany, 164 S. E. 174 (S. C., 1932); Clark v. 
National Life & Accident Insurance Company 
[12 CCH Lire CAsEs 430], 200 S. W. (2d) 
820 (Tex., 1947).) 


Intent Presumed 


However, in other cases it has been held 
that where the insured has knowingly given 
false answers to material facts knowing 
his answers to be false, absence of actual 
intent to deceive will not relieve the appli- 
cant and the policy may be voided. In 
such a case the intent is presumed. 


“Fraudulent intent consists in making 
the misstatement with knowledge of its 
falsity and that it was made for the purpose 
of procuring the insurance. The actual 
state of mind of the applicant cannot be 
inquired into without reference to his out- 
ward acts. Fraudulent intent may be con- 
clusively presumed where the applicant in 
the application made a material statement 
which he knew was false, and which he 
made with a view to procuring the insurance 
and the Company had no knowledge of 
the falsity and acted upon the representa- 
tion to the Company’s injury, although the 
insured may not really have intended to 
prejudice the rights of the Company.” 
(Guaranty Life Insurance Company v. John- 
son, 60 Ga. App. 292.) 


In Mutual Life Insurance Company v 
Hilton-Green, 241 U. S. 613, 60 L. Ed. 1202 
(1915), the Supreme Court held: 


“Considered in most favorable light pos- 
sible, the incorrect statements in the 
application are material representations; and, 
nothing else appearing, if known to be 
untrue by assured when made, invalidate 
the policy without further proof of actual 


{fraud ].” 


Causal Connection With Death 


A few policies provide that to be material 
the fact misrepresented must have caused 
the death or been a factor in the cause of 
death. Such a provision was under con- 
sideration in the case of Metropolitan Life 
Insurance Company v. Rowe, 69 Ga. App. 
192, 24 S. E. (2d) 826, wherein the court 


states: 
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A consideration of the purpose of these 
new provisions would seem to indicate that 
they mean that the insured must not have 
a disease, at the time the policy is issued, 
which causes or contributes to the death. 
The new provisions replace the old ‘sound- 
health’ clauses and their interpretation does 
not follow the rationale of the cases voiding 
policies obtained by fraud. In the latter 
cases a contract never exists when, through 
ignorance of the insured’s condition or 
treatments, the company issues a policy it 
would not have issued if it had known the 
facts, and this whether the disease con- 
tributed to or caused the death or not. 
The provision we are now considering is 
intended to exclude liability in a case where 
the insured has been treated for a disease 
within the time named, and is afflicted 
with that disease at the time the policy is 
issued, and such disease contributes to or 
causes the death. If it does not contribute 
to or cause the death, it can not be said 
to be ‘serious’ or ‘material to the risk’, in 
the sense in which the terms are here used, 
because full protection is given the insur- 
ance companies, and injustices to the in- 
sureds or their beneficiaries are prevented 
by this construction. For instance, it does 
not seem to be the intention of the provi- 
sion under discussion to void a_ policy 
where an insured had been treated for 
pneumonia within the two years and had 
entirely recovered, and died from an ap- 
pendix operation or train wreck.” 


Kansas and Missouri have statutes that 
provide in effect that the matter represented 
must contribute to loss insured against 


In most jurisdictions, where there is no 
policy provision to the contrary, the fact 
misrepresented need not necessarily have 
actually occasioned or contributed to the 
loss in order to be material. If the sup- 
pressed fact increased the risk involved in 
issuing the policy, then the contract is void 
See the case of Jefferson Standard Life In- 
surance Company v. Clemmer, 79 F. (2d) 


724 (CCA-4, 1935). 


Burden of Proof 


In insurance litigation, whether it be to 
cancel a policy or defend a suit, the courts 
universally place a heavy burden upon the 
insurance company. Some jurisdictions re- 
quire stronger proof than others. The 
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Texas Supreme Court, in the case of Clark 
v. National Life and Accident Insurance Com- 
pany, supra, has defined this burden in the 
following language: 


“It is the settled rule that in order to 
avoid a policy, false statements must have 
been made willfully and with design to 
deceive or defraud. 


“It is also well settled in this State that 
to avoid a policy of insurance because of 
misrepresentations, the burden is on the 
insurer to plead and prove, not only that 
the answers made by the insured were false 
or untrue, but that the insured knew or 
he should have known, that they were un- 
true, and that he made them willfully and 
with the intention of inducing the insurer 
to issue the policy.” 


The case of Northwestern Mutual Life 
Insurance Company v. West, 68 F. (2d) 428 
(D. C.), involved a policy of life insur- 
ance which was issued on January 31, 1927. 
On August 9, 1927 the insured died. The 
beneficiary filed proof of his death and 
claimed payment was due. The company 
refused to make such payment on the 
ground that, in his application for the in- 
surance, the insured had made certain repre- 
sentations relating to his physical history 
and condition of health, which, as alleged 
by the company, were untrue when made; 
that the representations were material to 
the risk; and that the company relied upon 


them and was thereby induced to issue the 
insured’s policy. The testimony was con- 
flicting, but it tended to show that West 
had been overburdened with business and 
was in a nervous and run-down condition; 
in addition, he had suffered from domestic 
unhappiness. The court stated: 


“Insurer, to sustain defense of fraudulent 
representations in application for life in- 
surance policy, relating to insured’s physical 
condition, must establish that insured knew 
representations to be untrue when made, 
and that he uttered them falsely and 
fraudulently.” 


Uniformity—A Goal 


Volumes have been written on insurance 
law. In this article, it is impossible and 
impractical to try to cover all the excep- 
tions and seeming contradictions. The same 
general principles as set out here apply to 
concealments as to use of drugs, intoxicants, 
occupation, other insurance, etc., as well as 
to concealments regarding health and medi- 
cal attention. Every lawyer knows that 
the law applicable to concealment of facts 
in insurance applications varies in the differ- 
ent jurisdictions and that there are seeming 
contradictions within the various jurisdic- 
tions. It is the lawyer’s duty to reconcile 
these differences and point the way to uni- 


formity in the law. [The End] 


— 


California's Financial Responsibility Act Upheld 


The constitutionality of 


California’s 


Financial Responsibility Act, which 


imposes qualified compulsory automobile insurance on motorists, has been up- 
held by Superior Judge McKesson in the recent case of Frasier v. Department of 


Motor Vehicles of the State of California et al. The provision of the Act asserted 
to contravene both the Federal and State Constitutions exempts from its opera- 
tion vehicles owned or operated “by a carrier subject to the jurisdiction of the 
Public Utilities Commission of the State of California, or the Interstate Com- 
merce Commission.” The court declared that there is no requirement that the 
legislature must cover the entire field of regulation in order to pass a valid statute, 
and that the legislature may well have concluded that requirements for financial 
responsibility for those under the jurisdiction of the Public Utilities Commission 
and the Interstate Commerce Commission could much more wisely be regulated 
by those two Commissions than by a general law of the State. 
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ASSERTING TORT CLAIMS 
AGAINST THE UNITED STATES 


The Federal 
Tort Claims 
Act 


O an automobile claim adjuster, a sub- 

rogation attorney or any person who 
may have occasion to present a claim against 
the United States Government, its agencies, 
corporations or other instrumentalities, the 
Federal Tort Claims Act (28 U. S. C. A,, 
Section 921 et seq.),’ passed on August 2, 
1946, represents a welcome assurance that 
just claims against the government will re- 
ceive prompt consideration without the ne- 
cessity of running the gauntlet of political 
favor although many claims will still doubt- 
lessly die on the red-tape trail. 

Already there have been some dramatic 
instances of the application of the act. On 
July 28, 1945, a United States Army plane 
crashed into the Empire State Building in 
New York City. The injured elevator oper- 
ators in the building, their compensation in- 
surer and the property damage insurers of 
the building, of course, sought recovery of 
the damages against the United 
Although the crash made the headlines for 
several days, the fact that the cases arising 
out of it were cognizable under the Federal 
Tort Claims Act was not widely publicized. 
In California, a suit was initiated against 
thirty-seven special agents of the Federal 
Bureau of Investigation, one policeman of 
the city of Los Angeles and several “John 
Does” for damage resulting from an alleged 
invasion of personal or civil rights guaran- 
teed by the Fourth and Fifth Amendments 
of the Constitution.® And, in the future, we 
shall probably see a tremendous amount of 


States. 


‘ Footnotes appear on pages 185-186. 


! HHT 


litigation arising from the Texas City dis- 
aster of April 16, 1947.‘ 


Scope of Act 


The act is short but broad. Consisting of 
only eleven brief sections, it encompasses 
every claim in the nature of tort which may 
arise in the future against the United States 
because of the negligent acts or omissions 
of employees of its executive departments, 
its many independent establishments, cor- 
porations, instrumentalities or agencies.’ 
Academically speaking, one may be reminded 
of the words of Judge Holmes: “The United 
States has not consented to be sued for 
torts, and, therefore, it cannot be said that 
in a legal sense the United States has been 
guilty of a tort. For a tort is a tort ina 
legal sense only because the law has made 
it so.” * Since the act generally waives this 
governmental immunity referred to by Judge 
Holmes, in the future the government may 
be guilty of torts in the same manner as an 
individual. 


Claims of Less Than $1,000 


Section 921 deals with claims of less than 
$1,000 against the government. It confers 
authority upon the head of each federal 
agency, as defined in the act, or his designee 
to “consider, ascertain, adjust, determine, 
and settle any claim” under circumstances 
where the government, if a private individ- 
ual, would be liable for a similar act or 
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The author will be remembered for his earlier papers on 

“Loss of Use,” “The Significance of Subrogation in Auto- 

mobile Insurance Practice,” and “The Present Periphery 
of Comprehensive Coverage.” 


omission under the law where the act or 
omission occurs." Any award made by such 
departmental head or his designee is con- 
clusive so far as other officers of the gov- 
ernment are concerned.* The award is to 
be paid out of appropriations made for that 
purpose.” But, the acceptance of the award 
by the claimant is to operate as a complete 
release of the government and the individual 
employee concerned.” 


Provisions of Section 931 (a) 


Section 931 (a) provides that the district 
court of the United States where the act or 
omission occurred or where the claimant 
resides is the proper tribunal for bringing 
any suit falling within the purview of the 
act. The federal district court trying the 
case shall sit without a jury. Its jurisdic- 
tion is original and exclusive, but shall be 
for money only. The claim must have arisen 
after January 1, 1945, and the government 
employee must have been acting in the scope 
of his authority. Governmental immunity 
to tort actions is generally waived as “ 
the United States shall be liable in respect 
of such claims, to the same claimants, in the 
same manner, and to the same extent, as a 
private individual under like circumstances” 
with the exceptions that (1) no interest is 
allowed prior to judgment and (2) no puni- 
tive damages are allowed. If, however, the 
State law has been construed to allow only 
punitive damages in case of death, the gov- 
ernment shall be liable for actual compen- 
Satory damages. Costs are to be allowed to 
the successful litigant as in other cases. 


Presentation of Claim 


Once a judgment has been obtained, it 
constitutes a complete bar against the gov- 
ernmental employee concerned.” Section 
931 (b) provides that in order to present a 
claim to the federal district court under the 
act, it is first necessary to present the claim 
to the federal agency for final disposition. 
I take it that this applies to any claim re- 
gardless of the amount involved. This sec- 
tion also provides that after fifteen days’ 
notice, given in writing, the claimant may 
withdraw his claim from the consideration 
of the federal agency. No suit instituted 
under the act shall exceed the amount of 
the claim made to the federal agency unless 
the increased amount results from evidence 
discovered after the presentation of the 
claim to the agency. The disposition of the 
claim made by the federal agency is not 
competent evidence of liability or of the 
amount of damages in a suit under the act. 


Procedural Rules 


When suit is brought in the federal dis- 
trict court, the writs, pleadings, and motions 
—the practice and procedure—shall con- 
form to the rules of civil procedure pro- 
mulgated by the Supreme Court.* The 
same provisions of the rules are to apply for 
counterclaims and set-offs, for interest upon 
judgments and for the payment of judg- 
ments as previously provided for under 
other acts.” 
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Reviewability of Judgments 


Final judgments of the federal district 
courts under the act “ are subject to review 
by (1) the United States Courts of Appeals, 
as in the case of other judgments, and (2) 
the Court of Claims, if notice of appeal under 
Rule 73” has attached the written consent 
of all appellees. Such appeal to the Court 
of Claims must be taken within three months 
after entry of judgment and is governed 
by the rules relating to appeals from a dis- 
trict court to a Circuit Court of Appeals 
trict court to a United States Court of Ap- 
peals.” The power of the Court of Claims 
is thus identical with the power of a United 
States Court of Appeals.” 

Where it is deemed advisable to do so, 
the Attorney General of the United States, 
subject to the approval of the court, may 
compromise or settle any claim brought 
against the United States under the act.” 


Definition of Terms 


Three terms or phrases frequently used 
in the act are defined at Section 941. A 
“federal agency” may be one of the exec- 
utive departments and independent establish- 
ments of the United States, and corporations 
acting as instrumentalities or agencies of the 
United States whether or not they are au- 
thorized to sue and be sued in their own 
names; but the term does not include any 
contractor with the United States.” An 
“employee of the government” means offi- 
cers or employees of any federal agency, 
members of the military forces and any per- 
son acting on behalf of a federal agency in 
any official capacity, temporarily or perma- 
nently, with or without compensation.” In 
the case of military personnel, “acting with- 
in the scope of his office or employment” 
means acting in line of duty.” 


Provisions of Section 942 


Under the act, the statute of limitations, 
as provided in 28 U. S. C. A., Section 942, 
is one year. However, if the claim arose 
after January 1, 1945, and suit is filed within 
one year from August 2, 1946, e. g., by Au- 
gust 2, 1947, the suit is cognizable under the 
act. If the federal agency takes longer than 
a year to make a final disposition of the 
claim, the statute of limitations is thereby 
extended for six months after such final 
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disposition, or from the date of withdrawal 
of the claim from the agency’s consideration 
upon written notice. 


Exemptions 


The Federal Tort Claims Act specifically 
exempts twelve classes of claims from its 
purview.” First, so long as the employee 
exercises due care, the act does not apply 
to a claim based upon an act or omission 
made pursuant to a statute or regulation, 
whether the statute or regulation proves to 
be valid or invalid or whether a discretionary 
function is abused or not. It also exempts 
any claim arising from the loss, miscar- 
riage or negligent transmission of letters 
or postal matter. It eliminates claims aris- 
ing because of the assessment or collection 
of a tax or duty or the detention of goods 
by customs or excise officers or other law- 
enforcement officers. It eliminates claims 
arising in admiralty. It exempts the United 
States from liability for claims arising from 
the administration of Sections 1-38 of the 
War Title. It eliminates any claim arising 
from injury to vessels, cargo, crew, passen- 
gers, etc., while passing through the locks 
of the Panama Canal or while in the Canal 
Zone. It also specifically exempts the United 
States from liability for claims due to as- 
sault, battery, false imprisonment, false ar- 
rest, malicious prosecution, abuse of process, 
libel, slander, misrepresentation, deceit or 
interference with contract rights. Claims 
arising from the fiscal operations of the 
Treasury or from the regulation of the mone- 
tary system are eliminated. Claims arising 
out of combatant activities are excluded, as 
are those arising in a foreign country or out 
of the operation of the TVA.” 


Attorney Fees 


If the suit is compromised by the Attor- 
ney General or is settled by an award of 
the head of the federal agency involved (if 
less than $1,000), attorney fees may be 
awarded as a part of the judgment not to 
exceed ten per cent of the amount recov- 
ered. Section 934 also allows twenty per 
cent as attorney fees if the claim is for more 
than a thousand dollars; an attorney ac- 
cepting more than these amounts is guilty 
of a misdemeanor. 

After August 2, 1946, no suit is to be 
brought against a federal agency on claims 
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cognizable under the Federal Tort Claims 
Act. Its remedies are exclusive.™ However, 
the act does not repeal any provision of 
law authorizing a federal agency to adjust 
or settle a claim which did not arise out 
of any negligent act or omission by an em- 
ployee of the government.” 

From the foregoing summary of the Fed- 
eral Tort Claims Act, it seems clear that 
any tort arising by reason of a negligent 
act or omission by an employee of the gov- 
ernment while in the scope of his employ- 
ment and within the borders of the United 
States or its territories gives rise to a cause 
of action against the United States, unless 
it happens to fall within one of the twelve 
specific exclusions. Thus, if the agents of 
the United States pump from a deep well 
and thereby drain the pool of an adjoining 
tract, the United States will be liable for 
the continuing trespass in a suit brought 
under the act.” (It would be interesting to 
inquire whether or not this will have an 
effect on the continental shelf controversy,” 
but such an inquiry would be beyond the 
scope of this article.) 


Negligence of Doctors 


Many cases may easily arise from negli- 
gent operations performed by doctors in 
the employ of the army, navy and Veterans’ 
Administration. In one case already de- 
cided, the federal district court held that a 
cause of action arose under the act when 
a negligent operation was performed by an 
army surgeon on an enlisted man.* How- 
ever, another court concluded that a claim 
which arose from a negligently performed 
operation in which it was alleged that the 
doctor left a towel thirty inches long by 
eighteen inches wide in the stomach of an 
enlisted man during an abdominal opera- 
tion was not cognizable under the act be- 
cause the court felt that “the Federal Tort 
Clams Act does not cover this case ‘ 
because it was a service-connected disabil- 
ity occurring while the plaintiff was an en- 
listed man in the United States Army and 
occurring as a result of negligence on the 
part of employees of the government at the 
hospital.” * The two cases are in irrecon- 
cilable conflict, and I prefer the opinion in 
the Peruki case (the former) since there 
Seems to be no persuasive reason for not 
holding an army surgeon to the same degree 


mi 
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of competence as a civilian doctor when 
both are far behind the actual lines of con- 
flict. 


In another case, the court held that the 
action could be maintained although the 
death was the result of the negligence of an 
“employee of the government.” In that 
case, an army airplane piloted by an army 
officer crashed while transporting another 
officer to the place where he was to be dis- 
charged.” And in Wilscam et ux. v. U. S.™ 
a naval doctor prescribed a one-half per 
cent solution of atropine for plaintiff's minor 
child, who suffered from weak eye muscles 
in his right eye. The prescription was negli- 
gently filled with a thirty-one per cent solu- 
tion of atropine sulphate, and the child was 
killed by one application of the drops. The 
court justly held that the suit was cogniza- 
ble under the Federal Tort Claims Act. 


Jurisdictional Amount 


It was early contended that the act should 
be read in conjunction with the provisions 
of the judiciary code.” It was contended 
that the act provided for claims up to $1,000, 
but that it did not provide for claims of 
over $1,000 and under $3,000* because of 
the amount in controversy requirement.” 
This contention has been rejected by one 
federal court.” It would seen more persua- 
sive to argue that the act, if it does not spe- 
cifically say so, is at least an implied waiver 
of the requirement of a jurisdictional amount 
of $3,000. It seems absurd to state that the 
district court has jurisdiction for $1,000 or 
$3,000 or more, but does not have jurisdic- 
tion for the amounts in between one and 
three thousand dollars. 


Timeliness of Suit 


In view of the liberal trend pronounced 
by the adoption of the Federal Rules of 
Civil Procedure, it would seem that pro- 
cedural lines should be streamlined for the 
purpose of obtaining just results. However, 
the old “dark horse” distinction between 
substantive and procedural law has already 
raised its head in the cases involving the 
statute of limitations prescribed by the Fed- 
eral Tort Claims Act. It was early contended 
that, in view of the language placing the 
United States in a position of an individual,” 
the statute of limitations followed by the state 
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where the suit is brought should control.” 


Suppose that the accident occurred on Sep- 
tember 2, 1945, in Maryland, and the action 
is commenced on December 5, 1946. The 
contention is that the Maryland statute of 
limitations of one year should control and 
that suit was not brought timely. How- 
ever, the court said in the Burkhardt case: 
“We think . .. that the purpose and effect 
of the language of the statute is that we 
shall look to the law of the state for the 
purpose of defining the actionable wrong 
for which liability shall exist on the part 
of the United States, but to the act itself or 
the limitations of time within which action 
shall be instituted to enforce the liability.” * 


Proper Filing of Suit 


In order to toll the statute of limitations, 
the suit must be properly filed in accordance 
with the Federal Rules of Civil Procedure. 
It is necessary to comply with the Rules 
carefully. In Turkett v. U. S.;° the clerk of 
the district court received the complaint by 
mail. He thereupon wrote the attorney that 
he could not file the complaint because it 
was unaccompanied by the required fee. 
This letter was received some time later 
by the attorney, who forwarded the money. 
The court held, however, that the suit was 
not properly filed prior to the expiration of 
the prescriptive period. 


Pleading Requirements 


In contrast to, but not in conflict with, 
the preceding case, the plaintiff in Bay State 


Crabmeat Company v. U. S.,° brought his 
original suit in admiralty and, by successive 
pleadings amending the original papers, 
finally brought his case within the provi- 
sions of the Federal Tort Claims Act, In 
holding that the case had been filed in suf- 
ficient time, the court held the Rules satis- 
fied, “ ... if within the stipulated time an 
action upon the type of claim authorized 
by the Federal Tort Claims Act is brought 
in a United States District Court, in the 
proper district, and if the pleading names 
the United States as defendant and gives 
a sufficiently full description of a claim so 
that government attorneys can know what 
were the general circumstances on which 
the claim is predicated.” Yet, if the plain- 
tiff names the federal agency as defendant 
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rather than the United States“ in an action 


under the Federal Tort Claims Act or in 
one cognizable under it, the pleading is 
fatally defective.” 


Joinder of Government 


Two cases have posed the question of 
whether or not the United States may be 
joined as a party defendant. Can the United 
States be named as a joint tort-feasor? In 
Englehardt v. U. S.,“ the court held such 
joinder to be proper under the act; in Drum- 
mond v. U. S.,“ the court held that such 
joinder was improper. It seems to me that 
the plain import of the words “ ... the 
United States shall be liable in respect of 
such claims, to the same claimants, in the 
same manner, and to the same extent, as a 
private individual under like circumstances” “ 
impels the ultimate conclusion of the Engle- 
hardt case. It would be rather odd if the 
act should be construed as a waiver of total 
immunity and not a waiver of partial im- 
munity to torts committed by employees of 
the United States while in the scope of their 
offices. 


False Imprisonment Claim 


In Bell v. Hood,* an action was brought 
under the act against thirty-seven special 
agents of the FBI, one City of Los Angeles 
policeman and several “John Does” for dam- 
ages from false imprisonment. Of course, 
the act specifically states that it does not 
apply to any claim arising out of false im- 
prisonment;“ the court accordingly held 
that the government had never consented 
to be sued for damages resulting from an 
invasion of the rights protected by the Fourth 
and Fifth Amendments. 


Effect of Compensation Recovery 


A more difficult question is broached in 
White v. U. S“ In that case a civilian em- 
ployee was injured prior to the passage of 
the Federal Tort Claims Act and received 
compensation under the Federal Employees’ 
Compensation Act.” The court held that 
the Federal Employees’ Compensation Act 
was not an exclusive remedy and that, since 
alternative remedies were not in existence 
at the time the compensation was accepted, 
the claim was cognizable under the Federal 
Tort Claims Act, but subject to a set-off 
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for the amount of damages already awarded. 
It does not seem fair to me to allow the 
employee the benefit of the compensation 
act and at the same time to allow him to 
gamble upon the outcome of a _ lawsuit 
against his employer. I believe most state 
compensation acts contain express statutory 
language prohibiting such a result. For 
example, compare the language of Vernon’s 
Texas Statutes, Article 8306, Section 3a: 
“An employee of a subscriber shall be held 
to have waived his right of action at com- 
mon law or under any statute of this state 
to recover damages for injuries sustained in 
the course of his employment if he shall not 
have given his employer, at the time of his 
contract of hire, notice in writing that he 
claimed said right... .” Perhaps in future 
cases the courts will hold that the compen- 
sation act is exclusive. 


Scope of Employment 


In order for the United States to be liable 
for damages, the Federal Tort Claims Act 
prescribes that the injury must result from 
a negligent act or omission of an employee 
within the scope of his office or employ- 
ment,” or in line of duty if a member of 
the military forces.“ When a sixty-three- 
year-old widow was knocked down by a 
sailor rushing to recatch his train after a 
brief break in the station, the court held 
that the sailor was in line of duty since it 
appeared that he was en route with a group 
to New Orleans or elsewhere under orders.” 
However, where a naval recruiting officer, 
who had just finished a broadcast, was on 
his way home from the station in his private 
automobile when he negligently collided 
with another automobile, the court held that 
he was not in line of duty at the time the 
accident occurred.™ And, where a civilian 
employee was directed to drive an army 
officer to his home in El Monte, California, 
and return to his station, the employee was 
not within the scope of his office twenty 
miles beyond his instructed destination where 
he was returning from a visit to his mother 
when the accident occurred.™ 


What Are Combat Activities? 


It would not seem feasible to hold the 
United States liable for damages or injuries 
arising out of combat activities in time of 
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war. Thus, the act has specifically excluded 
claims arising out of such activities.” But, 
what are combat activities? Where is the 
separation line to be drawn between train- 
ing and action? In Skeels v. U. S.™ the 
court held the United States liable for the 
death of a person killed by an object falling 
from practicing planes overhead. It ap- 
peared in the evidence that decedent was 
a few miles offshore in the Gulf of Mexico 
fishing and that some of the planes were 
towing targets at which the others were 
firing. The court could not see any reason 
for not holding the government liable for 
the same caution as in ordinary pursuits 
since the training activities occurred far 
from the scene of battle, and there was an 
equal opportunity for exercising care and 
caution as in peace time. 


Foreign Country Construed 


Several courts have been asked to deter- 
mine the meaning of the act’s provision 
exempting any claim arising in a foreign coun- 
try. In Spelar v. U. S." the court held that 
a ninety-nine-year lease by the government 
on Harmon Field, near Stephenville, New- 
foundland, was a foreign country within the 
meaning of the act. In Oahu Railway & 
Land Company v. U. S.,% the court held that 
the City of Honolulu, where the collision be- 
tween ‘an army tank and bus took place, 
was a foreign country although the city had 
only recently been occupied by United States 
troops. In Brunell v. U. S.%° the court held 
that an accident on the island of Saipan 
shortly after it had been captured by United 
States troops occurred in a foreign country 
and was beyond the scope of the Federal 
Tort Claims Act. Since the difficulties of 
securing evidence and _ reliable 
would be tremendous in view of the dis- 
tances which might be involved, it secms to 
me that the exclusion is a wise one. 


testimony 


There have been a number of cases aris- 
ing under the act as a result of automobile 
accidents. As a matter of fact, it is expected 
that the first construction of the Federal 
Tort Claims Act by our Supreme Court will 
be from a case arising from such an acci- 
dent. In general, the cases arising from 
automobile collisions under the act involve 
no points uncommon to an ordinary negli- 
gence suit.” In Wiltse v. U. S., supra, foot- 
note 38, the court observed: “Actions in tort 
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for death were unknown to the common 
law, and if, in any of the states or terri- 
tories to which this act applies there should 
be no statute creating such a right, the law 
now under consideration could not apply 
at all; and it follows that its application is 
limited to the persons and causes of action 
which could be asserted in the local courts. 
This feature may be referred to as the 
‘substantive law’ of the case.” 


Subrogation Claims 


But by far the most interesting cases which 
have been decided heretofore by the federal 
courts under the act and which are now 
pending before them, are those arising from 
accidents in which the non-negligent party 
carries insurance. Once the loss has been 
paid by the insurance company, it seeks to 
recoup its loss through its right of subro- 
gation. The cases involving subrogation in 
other than automobile accidents are about 
evenly split on the proposition of whether 
the insurance company may maintain an 
action in its own name under the act. 

The great majority of cases involving the 
right of subrogation have arisen in automo- 
bile cases. Perhaps a slight majority of 
these cases, either by dictum or expressly, 
hold that a subrogee may maintain an action 
under the Federal Tort Claims Act in its 
own name and right.” But there is a strong 
tendency towards holding that a subrogee 
may not 
name.” 


maintain the action in its own 


It is to be observed that the federal dis- 
trict and circuit courts were expected to 
split on this issue since they must follow 
the state law, and it is true that in many 
states an action under the subrogation right 
must proceed in the name of the insured, 
especially when pro tanto or partial subro- 
gation is involved.“ However, the arguments 
thus far have centered around an interpretation 
of the act. 

The cases holding that a subrogee may 
not maintain the action in its own name 
base this upon two grounds: (1) that under 
the Federal Rules of Civil Procedure® the 
suit is not brought by the real party in inter- 
est and (2) since the right of subrogation is 
acquired by assignment, it is specifically 
barred by the anti-assignment clause.” 


Real Party in Interest 


It is to be observed, in regards to the 
application of the rule as to the real party 
in interest, that the act does not specifically 
call for its application. The pertinent por- 
tions of the act read: “. .. the United States 
shall be liable in respect of such claims, to 
the same claimants, in the same manner, and 
to the same extent, as a private individual 
under like circumstances. 7% Tf, under 
the local law, a subrogee is considered a real 
party in interest so far as bringing a suit 
pro tanto or for the full amount is concerned, 
then the federal rule should also be satis- 
fied, especially in view of the Rules of Deci- 
sion Act™ and the decisions following Erie 
Railroad Company v. Tompkins.” 


Anti-assignment Clause 


In promulgating the holding that a sub- 
rogee is not entitled to bring the action be- 
cause it is a derivative suit in contravention 
to the anti-assignment clause, it seems to me 
that the courts have erroneously assumed 
that a right acquired by subrogation is an 
assignment. It is easy to demonstrate that a 
right acquired by subrogation is not the 
same thing as a right acquired by assign- 
ment. Suppose A holds the third or fourth 
mortgage on a tract of land and that the 
first or second mortgagor defaults so that A, 
in order to protect his holding, must pay off 
the prior mortgagee. After making the pay- 
ment, A has a right of subrogation against 
the prior mortgagor in spite of the fact that 
there has been no assignment to him of any 
right and in spite of the fact that there 
may not even be any privity of contract 
between him and the prior mortgagor. 


It may be contended that insurance cases 
involve conventional, rather than legal, sub- 
rogation and arise out of the specific terms 
of the policy rather than by the application 
of equitable principles. This is absurd since 
the policy does not create the right of 
subrogation but merely recognizes it.” The 
right of subrogation is much broader than 
a mere assignment.” Subrogation is not 
assignment.” 


It seems to me that some of the most 
interesting cases which will be tried this 
year and the next under the Federal Tort 
Claims Act will center around this partic 
ular problem of the rights of subrogees. 
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But, for the foregoing reasons, it seems to 
me inevitable that the courts will eventually 
hold that the action may be maintained by 
the subrogee if in accordance with the law 
of the particular state involved. 

Taken as a whole, it seems to me that the 
Federal Tort Claims Act is definitely a step 
in the right direction on the part of Con- 


gress. I believe it will be both convenient 
and helpful to people who will have claims 
to present against the United States. And 
it will assure the public at large that, if they 
have a just claim against their government, 
their claim will receive serious and imme- 
diate consideration independent of the 
chameleon of political favor. [The End] 
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When the United States Guarantee Company asked the Texas court to 
declare that Senate Bill No. 233, Acts 1945, 49th Leg., p. 207, ch. 160 does not 
prohibit the Texas Commissioners from approving different rates for different 
insurers for the same risk or risks on the types of insurance covered by said 
statute, the District Court so decreed. On appeal, the Court of Civil Appeals, 
Third Supreme Judicial District of Texas, at Austin, reversed the decree, saying 
that there was no ambiguity in the law as enacted and it obviously contemplated 
uniform, as opposed to: competitive rates. “It would seem, then, that it was 
clearly the purpose of the Legislature in enacting SB 233 to empower the Board 
of Insurance Commissioners to regulate rates charged for the types of insurance 
affected by the Act. This power of regulation, unless expressly restricted, includes 
the power to prescribe absolute rates,” and went on to say that there was no 
prohibition against the prescription of absolute rates. J. P. Gibbs et al. v. United 
States Guarantee Company, February 23, 1949, 
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Washington Income Tax Bill Passed by Senate 


Insurance companies doing business in Washington face the prospect of an 
income tax with the passage of Governor Langlie’s measure by a one-vote margin 


in the Senate. The bill is now pending in the House, There is no “in lieu of” 
provision in the premium tax section of the Washington Insurance Code, and 
the income tax does not exempt insurance companies. Domestic companies are recei 
equally concerned over possible passage of the bill, for they would be faced with and | 
the necessity of paying the same tax in other states in which they do business that 
under retaliatory tax laws and would have to set up and maintain costly account- 
ing data to determine their tax liability in the other states. - 
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JUDICIAL REVIEW 
OF ADMINISTRATIVE 


By JOHN W. UNGER 


N JUNE 11, 1946, at a ceremony attended 

by leaders of Congress who had secured 
its unanimous passage in both houses of 
Congress and by officials of the American 
Bar Association, which for thirteen years 
had agitated for some such measure, President 
Truman signed what is known, by its short 
title, as the Administrative Procedure Act, 
thereby putting into effect Public Law 404." 
As the act was carefully drafted and pur- 
ports to cover the entire field, there would 
seem to be little necessity now to discuss 
the subject of judicial review of administra- 
tive rulings. That subject is covered by 
Section 10 of the act. 


However, as Congressman Gwynne wryly 
remarked: “In certain quarters, this act was 
not greeted with shouts of welcome”;’ and 
already serious efforts have been made to 
undermine its enforcement and impair its 
remedial effectiveness. Some of the lovers 
of “administrative absolutism” have viewed 
with alarm what they deem to be an infringe- 
ment of their prerogative.* 


Codification of Existing Law? 


Of much more significance, and incident- 
ally of more serious consequences to the 
authority of the new enactment, was the 
statement made by the Attorney General to 
Chairman Sumners of the House Judiciary 
Committee that Section 10 makes no “real 
changes in existing law,” but rather is “an 
attempt to restate in exact statutory language 
the doctrine of judicial review as expounded 
in various statutes and as interpreted by 
the Supreme Court.”* This viewpoint has 
received support among the law reviewers ° 
and has been followed in certain early cases 
that have arisen under the act. 


1 Footnotes appear on pages 194-195. 


RULINGS 


A case in point is U. S. v. ex rel. Trinler 
v, Carusi,> where an alien sought judicial 
review of a deportation order, contending 
that Section 10 of the Administrative Pro- 
cedure Act gave the court jurisdiction. The 
court held that Section 10 did not apply and 
dismissed the petition for want of jurisdic- 
tion. As the immigration statutes expressly 
provided that the Attorney General’s deci- 
sions on deportation matters were to be 
final, the holding was undoubtedly sound. 
The court seems to have been unduly im- 
pressed, however, by the Attorney General’s 
opinion on matters more properly the prov- 
ince of judicial determination. Thus we find 
the court stating:’ 


“Significant to the inquiry into Congres- 
sional intent in the Administrative Proce- 
dure Act is the statement of the Attorney 
General found in Senate Document No. 248, 
Supra, at p. 415: ‘Section 10 as to judicial 
review does not, in my view, make any real 
changes in existing law. This section in gen- 
eral declares the existing law concerning 
judicial review. I know that some 
agencies are quite concerned about the 
phraseology used in section 10 for fear that 
it will change the existing doctrine of judicial 
review which has been settled for the par- 
ticular agency concerned. I feel sure that 
should such section be given the interpreta- 
tion which is intended, namely, that it is 
merely a restatement of existing law, there 
should be no difficulty for any agency. We 
may in a sense look at section 10 as an 
attempt by Congress to place into statutory 
language existing methods of review.’ ” 


Similarly, in U. S. ex rel. Lindenau et al. v. 
Watkins, the court concludes:® 


“In other words, the Administrative Pro- 
cedure Act does not in any way modify the 
existing forms of proceedings to review final 


VUTUEEAAUEND EAU EAT EAU UATE TOT EA AEE 


JUDICIAL REVIEW 


PAGE 187 











actions of administrative agencies, nor does 
it create any new remedies if an adequate 
remedy is in existence.” 

And in Olin Industries, Inc. v. National 
Labor Relations Board, the court said:* 


‘Both the terms of this section, and its 
legislative history, make it clear that section 
10 is merely declaratory of the existing law 
of judicial review and that it neither con- 
fers jurisdiction on this court above and 
beyond that which it already has, nor grants 
to aggrieved parties any rights they did 
not have under the National Labor Rela- 
tions Act.” 


Opposing View 


A contrary opinion has been expressed in 
the case of Unger v. U. S.” The complainant 
in that case, the brother of this author, had 
been an Army-career man before the late 
war. In 1941 he had been allowed a discharge 
from the Air Corps to serve in the famous 
“Flying Tigers” in China and Burma. After 
that group disbanded, he enlisted in the 
Indian Army and saw service in repelling 
the attempted invasion of India. Finally, in 
June, 1944, he resigned his commission with 
this latter organization and re-enlisted in 
the United States Army, where he remained 
until his final discharge on January 2, 1946. 
During this final enlistment he served with 
the “Mars Task Force” in their history- 
making trek to cut the Burma Road, and 
was apparently able to endure the gruelling 
march with no physical complaint except an 
outcropping of boils. These reoccurred in- 
termittently until the present time and were 
treated locally while still in the service. Some 
three months after his discharge, a swelling 
was observed in the same area of the neck as 
the boils. This was later diagnosed as 
Hodgkin's Disease. 
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An Assistant State’s Attorney, Mr. Unger 
is a member of the Danville, Illinois firm of 


Henderson, Unger & Meyer 


Complainant applied for, and after exami- 
nation was granted, a pension for service- 
connected sixty per cent disability from the 
Veterans’ Administration for this disease 
Thereafter, in July 1947, he made applica- 
tion for National Service Life Insurance 
under the 1946 amendment which provides:" 


In any case in which application for 
life or disability insurance or for reinstate- 
ment of such insurance is made prior to 
January 1, 1950, the Administrator shall not 
deny, for the purposes of this or any other 
section of this part, that the applicant is in 
good health because of any disability or 
disabilities, less than total in degree, result- 
ing from or aggravated by such active 
service. Es 


The Senate Committee on Finance, in re- 
porting the bill, expressed the belief that 
“all disabled veterans will have ample oppor- 
tunity to apply for insurance on or before 
January 1, 1950.” * It seems reasonably cer- 
tain, therefore, that Congress intended the 
benefits of this act to extend to “all disabled 
veterans.” The Veterans’ Administration, 
however, on August 1, 1947 published an 
administrative interpretation which, in effect, 
precluded a large percentage of disabled 
veterans from its provisions. This order 
reads, in part:™ 


“The Provisions of sections 602 (c) (2) 
and 602 (v) (1) as they relate to service- 
incurred disabilities for insurance purposes 
will be construed to apply only to disabili- 
ties, less than total in degree, incurred as a 
direct result of the performance of duty in 
service. Disabilities rated as having been 
incurred in line of duty for compensation or 
other purposes cannot be waived for insur- 
ance purposes unless there is a showing also 
that the disability was a direct result of the 
performance of duty in service. Disabilities 
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which may be waived for insurance purposes 
should also be distinguished from: 


“ 


a. Those arising during the period of 
service but not as a proximate result of the 
actual performance of duty. 

a disa- 


c. Presumptive service-incurred 


bilities.” 


\s Hodgkin’s Disease is not the “direct 
result” or “proximate result” of anything 
known to medical science, and the disorder 
was only a presumptive service-incurred dis- 
ability, complainant’s application for insur- 
ance was denied. He thereupon brought suit 
asking for a declaratory judgment to estab- 
lish that he was entitled to such 
insurance. 


secure 


The government demurred in part on the 
contention that the court is without juris- 
diction to hear and determine this action, 
that plaintiff had not exhausted his admin- 
istrative remedies and that judicial review of 
the action of the Veterans’ Administration 
complained of is precluded by statute. Thus 
was clearly raised the question of the right 
of the court to review this administrative 
action. In denying the government’s motion 
to dismiss, the trial judge, District Judge 
Walter C. Lindley, discussed the three cases 
quoted from above, and then stated:™ 

“There is much confusion as to what effect 
the Administrative Procedure Act has on 
judicial review. The Attorney General’s 
statement that the Act is merely a codifica- 
tion of existing law does not clarify the 
confusion. Perhaps he meant that the Act 
does not change existing forms of review, 
but did provide for review where no such 
right existed before. In the Lindenau case, 
supra, the court seems to adopt this view. 
The legislative history convinces me that 
thought they were doing 
than codifying existing law. 


Congress more 


“The report of the House Judiciary Com- 
mittee stated: ‘To preclude judicial review 
under this bill, a statute, if not specific in 
withholding such review, must upon its face 
give clear and convincing evidence of an 
intent to withhold it. The mere failure to 
provide specially by statute for judicial re- 
view is certainly no evidence of intent to 
withhold judicial review.’ I think this evinces 
an intent to change existing law, and fur- 
nishes a clue to the proper solution. Prior 
to the Act, administrative orders such as the 
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one with which we are concerned were not 
reviewable unless the statute so provided. 
Such orders are now reviewable unless the 
statute reflects an intent that they are not 
reviewable.” 

It is anticipated that this case will eventu- 
ally reach the Supreme Court and may result 
in clarification of disabled veterans’ rights 
under the National Service Life Insurance 
Act, as well as an authoritative statement 
on the scope of Section 10 of the Adminis- 
trative Procedure Act.” 


Bureaucracy Era 


In view of the conflicting statements and 
the uncertainty that has arisen as to whether 
or not Section 10 of the Administrative Pro- 
cedure Act is merely a codification of exist- 
ing law, it is important to consider both 
the legislative history of the act and the 
opinion of its drafters in trying to deter- 
mine the legislative intent. 


Bar Association Seeks Reform 


As stated earlier, the American Bar Asso- 
ciation first interested itself in this problem 
in 1933 when the Executive Committee cre- 
ated a Special Committee on Administrative 
Law.” This committee thus began to func- 
tion at about the same time that the first 
“New Deal” was launched, and it was, there- 
fore, immediately presented with the prob- 
lems inherent in such “emergency” legislation 
as the National Industrial Recovery Act, the 
Agricultural Adjustment Act and the Emer- 
gency Transportation Act." This period 
might properly be termed the heyday of 
administrative justice—the 
bureaucracy. 


golden era of 


One of the salutary reforms in which the 
bar association’s committee can at least claim 
an “assist,” was in exposing the practice in 
common use throughout the bureaus and ad- 
ministrative agencies of issuing rules, regu- 
lations and orders without any reasonable 
attempt to bring them to the attention of 
those expected to comply with them. This 
situation, brought to a head in the case of 
Panama Refining Company v. Ryan," resulted 
in the eventual enactment of the Federal 
Register Act of July 26, 1935." The same 
year the Supreme Court, in the famous “sick- 
chicken case,” *” buried the NRA, and in the 
following year permitted the AAA to suffer 
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a similar fate.” Nevertheless, the agencies 
and the abuses grew apace. 


In their second annual report, the Special 
Committee on Administrative Law of the 
American Bar Association suggested that 
these abuses might be better controlled if 
greater provision were made for judicial re- 
view of administrative actions. The com- 
mittee’s report stated: ™ 

“The evils to which attention has been 
called, while they would still be present, 
would at least be mitigated if the decisions 
of administrative tribunals were subject to 
effective judicial, or at least independent 
review.” 

The possibility of an “independent review” 
without permitting a judicial review led to 
the suggestion, embodied in a series of bills 
presented by Senator Logan of Kentucky, 
for the formation of an “Administrative 
Court.” Fortunately, this suggestion was 
permitted to die a natural death. 


Committee on Administrative 
Management 


Next the cause of administrative reform 
received impetus in 1937 with the report of 
the President’s Committee on Administra- 
tive Management which declared, in part, 
that the federal “independent” regulatory 
commissions could more accurately be called 
“the ‘irresponsible’ regulatory commissions, 
for they are areas of unaccountability.”™ 
This same year the bar association commit- 
tee’s report suggested a new bill advocating 
an administrative review procedure within 
the framework of the administrative agency 
itself. This proposal met with considerable 
opposition in the House of Delegates. As 
one member put it:* “ the bill pro- 
poses in effect to place in the hands 
of the Executive Department, which is in- 
volved in the controversy, the decision of 
all questions of fact, and it is the decision 
of fact questions which determines ninety- 
nine out of one hundred cases.” The com- 
mittee evidently became convinced of the 
validity of this criticism, for in their report 
of the following year we find them repeating 
the famous paraphrase of Chief Justice 
Hughes that an “unscrupulous administrator 
might be tempted to say ‘let me find the 
facts for the people of my country and I 
care little who lays down the general prin- 


ciples’.”* With its report the committee 


suggested a somewhat different bill from 
that of the previous year. Insofar as judicial 
review is concerned, the new bill deleted 
the phrase “unsupported by evidence” in the 
earlier bill and substituted the phrase “not 
supported by substantial evidence”; in addi- 
tion, a new ground for reversing an admin- 
istrative determination of fact was included, 
namely, that “the findings are clearly erro- 
neous.” * This bill became embodied in 
substance in the so-called Walter-Logan bill.” 

No serious objection was taken to the 
phrase “substantial evidence” as contained 
in the bill. It was generally understood as 
having the meaning given to the phrase by 
the Supreme Court in Consolidated Edison 
Company v. National Labor Relations Board” 
where it is defined as follows: 


“Substantial evidence is more than a mere 
scintilla. It means such relevant evidence 
as a reasonable mind might accept as ade- 
quate to support a conclusion.” 


“Clearly Erroneous” Eliminated 


On the other hand, the new phrase “clearly 
erroneous” was severely criticized. In the 
debate in the House, Congressman Rankin 
of Mississippi™ stated: 

“Mr. Chairman, this is the provision that 
would authorize the Court to set aside a 
ruling of one of these boards if the Court 
determined that the findings of fact were 
clearly erroneous, In other words, you trans- 
fer the physical operations of one of these 
boards to the Courts. That is one step 
further in Court government than I believe 
you want to go.” 


Despite Mr. Rankin’s eloquent plea, how- 
ever, the offending phrase was permitted 
to remain in the bill as passed by the House, 
but was deleted by the Senate Judiciary 
Committee. In its report on this, the com- 
mittee states ™: 

“As the bill was originally drafted and as 
it passed the House recently, it provided that 
an order might be set aside if the findings 
of fact were clearly erroneous. This language 
was criticized on the ground that it would 
permit Courts to review the evidence and 
substitute their own independent views of 
the facts for the findings reached by the 
Bureau. To meet this criticism the Commit- 
tee on the Judiciary of the Senate has stricken 
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the quoted words from the bill, for those 
sponsoring this legislation recognize that the 
administrative agencies are the primary fact- 
finding bodies.” 


Mr. Justice Jackson, who was then the 
Attorney General, advised the President to 
veto the bill, basing his criticism in part on 
the broadness of the review provisions.” The 
President promptly concurred, and in his 
yeto message, he said:™ 

“The bill that is now before me is one 
of the repeated efforts by a combination of 
lawyers who desire to have all processes of 
government conducted through lawsuits and 
interests which desire to escape regulation.” 

The courts, also, did their part to bolster 
the authority of the bureaus in the determi- 
nation of fact questions. Thus we find Judge 
Learned Hand, the present senior Judge of 
the United States Court of Appeals for the 
Second Circuit (New York), saying in the 
Remington Rand case that, no doubt, “mere 
rumor” would not serve to support adminis- 
trative findings, “but hearsay may do so, at 
least if more is not conveniently available, 
and if in the end the finding is supported 
by the kind of evidence on which responsible 
persons are accustomed to rely in serious 
affairs.” * 


“Substantial Evidence”’ Rule 
Modified 


The Supreme Court also contributed its 
fullshare. From 1940 through 1944 the “sub- 
stantial evidence” rule became modified al- 
most to obliteration. For instance, it had 
long been considered virtually settled that 
questions of “constitutional fact’? were sub- 
ject to independent re-examination by the 
courts on review of administrative findings.™ 
However, in an oil proration case, Railroad 
Commission of Texas v. Rowan and Nichols 
Oil Company,® while not expressly overruling 
the prior decisions, it was nevertheless held 
that the courts will not re-examine the facts 
independently, even though it is alleged there 
Was an unconstitutional confiscation. 

The following year the court rendered a 
widely discussed decision in a case of Opp 
Cotton Mills, Inc. v. Administrator of the 
Wages and Hour Division™ In that case the 
company complained of the character of the 
evidence upon which the Administrator based 
his findings. Much of it consisted of reports, 


statistical data, etc., which was clearly hear- 
say and would have been incompetent in 
any court of law. Nevertheless, the Su- 
preme Court held the evidence sufficient to 
sustain the Administrator’s wage order. 


Since 1890, when the doctrine of judicial 
review of administrative findings was first 
begun, it had been considered settled policy 
that questions of law were always a proper 
subject for review by the courts.” However, 
in a leading tax case decided in 1943 it was 
held that where there was a “mixed” ques- 
tion of law and fact, even though the facts 
were not in dispute, the court would not 
substitute its own judgment for that of the 
Tax Court. In that case the court stated:™ 


“In deciding law questions Courts may 
properly attach weight to the decision of 
points of law by an administrative body hav- 
ing special competence to deal with the 
subject matter.” 

Finally, the “substantial evidence” rule 
was severely shaken, if not destroyed, in 
the case of Medo Photo Supply Corporation 
v. National Labor Relations Board,” thereby 
completing the trend begun in 1940 in two 
other cases involving the labor board.” In 
the Medo case, Chief Justice Stone, for the 
majority of the Court, stated:" 


“Tt has now long been settled that findings 
of the Board, as with thost of other admin- 
istrative agencies, are conclusive upon re- 
viewing courts when supported by evidence, 
that the weighing of conflicting evidence is 
for the Board and not for the courts, save 
only as questions of law are raised and that 
upon such questions of law, the experienced 
judgment of the Board is entitled to great 
weight.” 


Work of Acheson Committee 


Meanwhile, the next effort to bring reform 
to administrative procedure had come, strangely 
enough, not from the bar association which 
was, no doubt, still smarting under the im- 
plied rebuke in the President’s veto of the 
Walter-Logan bill a month before, but from 
the Attorney General’s Committee on Ad- 
ministrative Procedure. This committee, 
popularly known as the Acheson Committee, 
had been appointed by Attorney General 
Murphy, at the suggestion of the President, 
on February 24, 1939. On January 22, 1941 
it made its report, accompanied by two draft 
bills, one prepared in accordance with the 
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majority viewpoint, and the other containing 
the views of the minority of the committee. 
The majority bill provided for appeal within 
the agency with the head of the bureau act- 
ing as final arbiter. 


Minority Report's Contribution 


Of far more importance, from the stand- 
point of the legislation subsequently enacted, 
was the report of the minority of the Attor- 
ney General’s Committee. This report pointed 
out the need for more complete judicial 
review of fact questions, and warned against 
too great reliance on the so-called “substan- 
tial evidence formula.” In this connection it 
says:* 

“The present scope of judicial review is 
also subject to question in view of one of 
the prevalent interpretations of the ‘substan- 
tive evidence’ rule set forth as a measure of 
judicial review in many important statutes. 
Under this interpretation, if what is called 
‘substantial evidence’ is found anywhere 
in the record to support conclusions of fact, 
the Courts are said to be obliged to sustain 
the decision without reference to how heav- 
ily the countervailing evidence may prepon- 
derate. Under this interpretation, the 
Courts need to read only one side of the 
case and, if they, find any evidence there, 
the administrative action is to be sustained 
and the record to the contrary is to be ig- 
nored. The courts, of course, should not 
weight meticulously every bit of evidence. 
Indeed, such a requirement would prove a 
very undesirable burden. But the courts 
should set aside decisions clearly contrary to 
the manifest weight of the evidence, other- 
wise, important litigated issues of fact are 
in effect conclusively determined in admin- 
istrative decisions based upon palpable error.” 


Accordingly, in its draft bill, the minority 
provided that when reviewing administrative 
findings the Court should consider whether 
they were unsupported upon the whole record 
by substantial evidence. This modification 
of the “substantial evidence formula” to be 
based “upon the whole record” has been 
hailed by an outstanding authority on ad- 
ministrative procedure as “the most original, 
helpful and significant contribution yet made 
to the solution of the difficult problem of 
judicial review of administrative fact-deter- 
mination.” “ It is incorporated in the Ad- 
ministrative Procedure Act in two places. 


The first place in which this phrase is used 
in the new act was added by amendment to 
the original bill and applies only to agency 
hearings and decisions. It requires that 
they be based “on the whole record” and on 
reliable, probative and substantial evidence,” 
The other applies specifically to review and 
provides, likewise, that in making its deter- 
mination the court is to review “the whole 
record” or such portions as may be cited by 
any party.“ These two sections supplement 
each other and are to be read together inso- 
far as the new “substantial evidence” test is 
concerned. This is apparent from the ex- 
planation offered the House of Representa- 
tives by Congressman Francis E. Walter 
when he submitted the Report of the Judi- 
ciary Committee on May 24, 1946, at which 
time he stated:“ 


“The term ‘substantial evidence’ means 
evidence which on the whole record as re- 
viewed by the court and in the exercise of 
the independent judgment of the reviewing 
court is material to the issues, clearly sub- 
stantial, and plainly sufficient to support a 
finding or conclusion affirmative or negative 
in form under the requirements of section 
7 (c). Under this section the function of 
the courts is not merely to search the record 
to see whether it is barren of any evidence, 
or lacking any vestige of reliable and proba- 
tive evidence, or supports the agency action 
by a scintilla or by mere hearsay, rumor, 
suspicion, speculation, and inference. Cf. 
Edison Co. v. Labor Board, 305 U. S. 197: 
229-230. It will not be sufficient for the court 
to find, as the late Chief Justice Stone pointed 
out within the year, merely that there is 
some ‘tenuous support of evidence.’ Bridges 
v. Wixon, 326 U. S. at 178. Nor may it be 
construed as permitting courts to accept the 
judgments of agencies upon unbelievable or 
incredible evidence.” 

Clearly, therefore, a change was intended 
and was made insofar as review of fact 
questions is involved. 


Discretion of Agencies 


Another particular which was definitely 
and intentionally changed was in regard to 
the amount of discretion left to administra- 
tive agencies. This concerns, primarily, re- 
view of questions of law. As originally drafted 
and unanimously passed by the Senate on 
March 12, 1946, the bill contained only a 
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general exemption of matters of agency ac- 
tion so far as its discretion was concerned. 
This was contained in the introductory clause 
of Section 10. By H. R. 5988, introduced on 
April 3 by Congressman Francis E. Walter 
of Pennsylvania, as chairman of the sub- 
committee of the House Judiciary Commit- 
tee that had been studying the Senate bill 
(S. 7), it was recommended that review be 
extended to cover “an abuse of discretion.” 
The change was embodied in the bill as 
finally passed in the House (H. R. 4941), 
and the changes were concurred in by the 
Senate. Attorney, General Tom C. Clark 
had written the subcommittee that the changes 
were “unobjectionable,” while the American 
Bar Association’s Special Committee on 
Administrative Law, through its chairman, 
Carl McFarland of the District of Columbia, 
had written Chairman Hatton W. Sumners 
of the House Judiciary Committee hailing 
the proposed changes as “definite improve- 
ments.” “ 


In explaining the purpose of his amend- 
ment to the House, Congressman Walter 
said :* 


“There has been much misunderstanding 
and confusion of terms respecting the dis- 
cretion of agencies. They do not have au- 
thority in any case to act blindly or arbitrarily. 
They may not willfully act or refuse to act. 
Although like trial courts they may deter- 
mine facts in the first instance and determine 
conflicting evidence, they cannot act in dis- 
regard of or contrary to the evidence or 
without evidence. They may not take affirma- 
tive or negative action without the factual 
basis required by the laws under which they 
are proceeding. Of course, they may not 
proceed in disregard of the Constitution, 
statutes, or other limitations recognized by 
law.” 

As the able and distinguished Pat McCar- 
ran, Chairman of the Senate Committee on 
the Judiciary, has put it:® 


“It would be hard, therefore, for anyone 
to argue that this Act did anything other 
than cut down the ‘cult of discretion’ so far 
as federal law is concerned.” 


In addition, the statements of those inter- 
ested and instrumental in securing the pas- 
sage of this act clearly show that they 
believed they were accomplishing more than 
a codification of existing practices. Thus, 


Senator McCarran, co-sponsor of the Mc- 
Carran-Sumners bill, which became the Ad- 
ministrative Procedure Act, stated on one 
occasion:” “It is therefore a major premise 
of the statute that judicial review is not 
merely available but is plenary in every 
proper sense of the word.” On another occa- 
sion, he hailed the act as a “strongly marked, 
long sought, and widely heralded advance 
in democratic government.” ™ 


Congressman John W. Gwynne, of Iowa, 
the ranking minority member of the Com- 
mittee on the Judiciary, obviously thought 
the bill would tend to correct abuses of bu- 
reaus for, when speaking on the bill, he 
stated: 

“It should, however, be a wholesome influ- 
ence in checking unnecessary growth and 
in preventing further usurpation of power. 
Bureaucracy will not flourish so dangerously 
when kept in check by a vigilant Congress 
and when required to operate in accordance 
with established principles of justice and 
fair play.” 


Congressman Francis E. Walter, chair- 
man of the subcommittee in charge of the 
bill in the House, reported the intent behind 
Section 10 in this language:™ 


“Section 10 is a comprehensive statement 
of the right, mechanics, and scope of judicial 
review. It requires an effective, just, and 
complete determination of every case and 
every relevant issue. It is a means of en- 
forcing all forms of law and all types of 
legal limitations. Every form of statutory 
right or limitation would thus be subject to 
judicial review.” 


The studious John Dickinson, former As- 
sistant Attorney General, who, as Chairman 
of the Administrative Law Committee of 
the Federal Bar Association, had consulted 
with and advised the sponsoring committee 
of the American Bar Association, has made 
a scholarly inquiry into whether the new 
enactment enlarges the scope of review as 
to matters of fact, and as to questions of 
law. He concludes:™ 


“T believe that the conclusion which must 
be reached after such an inquiry is that 
properly construed the new statute does 
make a change in both particulars, and 
broadens in both instances the scope and 
measure of the review which the Federal 
Courts are henceforth required to make of 
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administrative action in cases where such 
action is reviewable at all.” 

Less precise but equally indicative of an 
intent to accomplish something of greater 
importance than a mere codification of ex- 
isting rules was the statement of Willis 
Smith, President of the sponsoring American 
Bar Association, hailing the bill as “in many 
ways as important as the Judiciary Act of 
1789 was in the founding of the Federal 
Government”;” and the statement of the 
veteran Congressman Hatton W. Sumners, 
Chairman of the Committee on the Judiciary 
and co-sponsor of the McCarran-Sumners 
bill, that it “is one of the most important 
items of legislation that has been reported 
by the Committee on the Judiciary since I 
have been a member of that Committee.” ™ 


UU LLL 


Conclusion 


In conclusion, it seems reasonably certain 
that there has been embodied within the 
framework of the Administrative Procedure 
Act provisions intended to broaden the scope 
of judicial review. Whether the courts will 
adopt this construction is, of course, another 
matter. It is important for lawyers con- 
templating review to bear in mind, as the 
courts do, that merely because an adminis- 
trative procedure or ruling offends our in- 
nate sense of justice does not necessarily 
mean that it is invalid. Remembering this 
may save us future disappointment in the 
event that the courts decline to accept the 
burdens imposed upon them and the oppor- 
tunity afforded them by the Administrative 


Procedure Act. [The End] 
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3 See, for example: F. F. Blachly and M. E. 
Oatman, ‘‘Sabotage of the Administrative Proc- 
ess,'' 6 Public Administrative Review, 225. Re- 
garding Section 10, these authors state: 
“Apparently even many acts of the President 
are meant to be reviewable; ... and of many 
other authorities whose actions are not now 
by statute made subject to judicial review.” 
For similar views, see: Herbert Kaufman, ‘‘The 
Federal Administrative Procedure Act,"’ 26 Bos- 
ton University Law Review 479. 

‘92 Congressional Record A3151; Senate Doc- 
ument No. 248. 79th Congress, 2d Session, Ad- 
ministrative Procedure Act: Legislative History, 
p. 415. 

5 See, for instance, Frank Hinman, Jr., ‘‘Effect 
of the Administrative Procedure Act on Judicial 
Review of Administrative Action,’’ 20 Rocky 
Mountain Law Review 267, p. 279, where the 
author concludes: ‘‘Opportunity for review of 
administrative action, in all probability, will not 
be any greater by virtue of Section 10 of the 
Administrative Procedure Act than it was prior 
to its enactment into law."’ 

*72 F. Supp. 193. 

7 Ibid., at p. 197. 

§ 73 F. Supp. 216, at p. 219. 

* 72 F. Supp. 225, at p. 228. 

[13 CCH Life Cases 363] 79 F. Supp. 281, 
and noted in The Insurance Law Journal, Octo- 
ber, 1948, p. 847. 


1 Amendatory Act of August 1, 1946, Chapter 
728, Section 2; 60 Stat. 781, 38 U. S. C. A. Sec- 
tion 802 (c) (2). 

12 Report No. 1705, July 5, 1946. 

18 Veterans’ Administration Technical Bulletin 
No. 9-44, dated August 1, 1947, par. 4. 

4 Supra, footnote 10, at p. 286. 

%F,. F. Blachly and M. E. Oatman, in ‘“‘Judi- 
cial Review of Benefactory Action,’’ 33 George- 
town Law Journal 1, p. 13, maintain that Na- 
tional Service Life Insurance has a benefactory 
aspect, based in part, curiously enough, on the 
fact that on review the evidence is interpreted 
in favor of the veteran. Citing, therefore, U. 8. 
v. Newcomer, 78 F. (2d) 50; U. S. v. Nelson [1 
CCH Life Cases 623], 102 F. (2d) 515; and U. 8. 
v, Fields [1 CCH Life Cases 626], 102 F. (2d) 
535. The opposite is true, however, in pension 
cases which are true benefactory cases. See, for 
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(2d) 207; and U. S. v. Mroch, 88 F. (2d) 888, at 
p. 890. 

% Chairman Hatton W. Sumners of the House 
Committee on the Judiciary erroneously stated 
that the association’s interest began in 1935. 
(Congressional Record, May 24, 1946, 5769.) The 
association, on the other hand, claims its interest 
dates back ‘‘at least since Elihu Root was its 
President in 1915-16."’ (‘‘Administrative Pro- 
cedure Act Is Passed Unanimously by Con- 
gress,’’ 32 American Bar Association Journal 
341, note 1.) 

™ The previous year, in April, 1932, a Report 
of the Committee on Ministers’ Powers was 
presented by the Lord High Chancellor to Par 
liament. While this report concerned adminis- 
trative law functions in England, it was widely 
read and discussed in this country and was, ina 
sense, a forerunner of the bar association's 
actions. 

18 293 U. S. 388, 55 S. Ct. 241. 
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# 45 Stat. 500 (1935). 

» Schechter v. U. S., 295 U. S. 495, 55 S. Ct. 
$37. 
21U, §. v. Butler, 297 U. S. 1, 56 S. Ct. 312. 

259 American Bar Association Reports 546-547. 

% Report of the President's Committee on Ad- 
ministrative Management, 1937. Transmitted 
to the President January 8, 1937, and by him 
transmitted to Congress in accordance with Pub- 
lic Law No. 739, 74th Congress, 2d Session. 

2% Ex-Governor Slaton, of Georgia, 62 Ameri- 
can Bar Association Report 272. 

%63 American Bar Association Reports 338, 
referring to the New York Times, February 
13, 1931, and quoted in Vanderbilt, ‘‘The Place 
of the Administrative Tribunal in Our Legal 
System,"’ 24 American Bar Association Journal, 
267, at p. 269. 

*63 American Bar Association Reports 367, 
lines 41 and 40. 

7 In the Senate, the bill was S. 915, 76th Con- 
gress, introduced by Senator Logan, and the 
House bill was H. R. 6324, introduced by Con- 
gressman Walter, whose bill was permitted to 
supersede the bar association bill introduced as 
H. R. 4236 by Congressman Celler. 

% 305 U. S. 197, 59 S. Ct. 206, at p. 217. 

*» §6 Congressional Record 4670. 

* 86 Congressional Record 13676. 

"86 Congressional Record 13943, 13945. 

2 86 Congressional Record 13943. 

% National Labor Relations Board v. Reming- 
ton Rand, Inc., 94 F. (2d) 862, at p. 873 (1938) 

3% See, for example: Ohio Valley Water Com- 
pany v, Ben Avon Borough, 253 U. S. 287, 40 S. 
Ct. 527 (1920); Crowell v. Benson, 285 U. S. 22, 
52 S. Ct. 285 (1932); and St. Joseph Stock Yards 
v, U. S., 298 U. S. 38, 56 S. Ct. 720 (1936). 

% 310 U. S. 573, 60 S. Ct. 1021 (1940). Fora 
discussion, see 39 Michigan Law Review 438-448 
(1941); 51 Yale Law Journal 680-687 (1942). 

*% 312 U. S. 126, 61 S. Ct. 524 (1941). For 
comment on this case, see Fuchs, ‘‘Constitu- 
tional Implications of the Opp Cotton Mills 
Case," 27 Washington Law Review 1 (1941); 
see also 35 Illinois Law Review 840; 29 George- 
town Law Journal 882 (1941). 

% Chicago, Milwaukee and St. Paul Railroad 
v. Minnesota, 134 U. S. 418, 10 S. Ct. 462 (1890). 

* Dobson v, Commissioner, 320 U. S. 489, at 
p. 502, 64 S. Ct. 239, at p. 247. For comments, 
see Scott, 45 Michigan Law Review 192; Stern, 
“Review of Findings of Administrators, Judges 
and Juries: A Comparative Analysis,’’ 58 Har- 
vard Law Review 70 (1944); Paul, “Dobson v. 
Commissioner; The Strange Ways of Law and 
Fact," 57 Harvard Law Review 753 (1944); 
Plumb, ‘‘The Tax Benefit Rule Tomorrow,”’ 57 
Harvard Law Review 675 (1944). Cf. ‘‘Supreme 
Court Evaluation of Administrative Determina- 
tion of Law, 1932-1942,"" 56 Harvard Law Re- 
view 100 (1942). 

® 321 U. S. 678 (1944). For a complete review 
of the ‘‘substantial evidence’’ rule, see Stason, 
“Substantial Evidence in Administrative Law,”’ 
a of Pennsylvania Law Review 1026 

41). 

“ National Labor Relations Board v. Bradford 
Dyeing Association, 310 U. S. 318, 60 S. Ct. 918, 
where it was held that judicial power to review 


facts did not apply to ‘‘inferences’’ drawn by the 
board on the facts; and National Labor KXela- 
tions Board v. Waterman Steamship Corpora- 
tion, 309 U. S. 696, 60 S. Ct. 611, where Mr. 
Justice Black, speaking for a unanimous Court 
in reversing a Circuit Court of Appeals decision 
in which a Labor Board order had been de- 
clared invalid, after pointing out that there 
was certain supporting evidence, then stated 
that this was ‘‘not to say that much of what 
has been related was uncontradicted and un- 
denied by evidence offered by the Company and 
by the testimony of its officers.’’ See George, 
“Evidence in NLRB Cases in the Supreme 
Court,’’ 30 Cornell Law Quarterly 350 (1945). 

“1 Supra, footnote 39, at p. 681. For a state- 
ment of how little evidence was deemed suffi- 
cient in this case, see the dissenting opinion 
by Mr. Justice Rutledge. It is interesting to 
note that the following year the very able Chief 
Justice himself had occasion to complain, in a 
dissenting opinion in Bridges v. Wixon, 326 
U. S. 135, at p. 178, 65 S. Ct. 1443, at p. 1463, 
that ‘‘almost every week’’ the Court accepted 
administrative findings based on ‘‘tenuous sup- 
port of evidence.’’ 

* Report of the Committee on Administrative 
Procedure, printed in Senate Document No. 8, 
77th Congress, 1st Session, entitled ‘‘Adminis- 
trative Procedure in Government Agencies,’’ pp. 
210-211. 

*’ John Dickinson, in an address before the 
New York University Law School's Institute on 
The Administrative Procedure Act. The ad- 
dress is printed in condensed form in 33 Am- 
erican Bar Association Journal 434, at p. 515. 

“Section 7 (c). See 32 American Bar Asso- 
ciation Journal 253. See, also, Senate Commit- 
tee Report, p. 22; and House Committee Report, 
pp. 36-37. 

*® Section 10 (e). 

* Printed in condensed form in 32 American 
Bar Association Journal 377, at pp. 385-386. See, 
also, op. cit., footnote 42, at pp. 214 and 280, 
where both the Senate and House committees 
in identical language point out that ‘‘review 
upon ‘the whole record’ means that courts may 
not look only to the case presented by one 
party."’ 

4132 American Bar Association Journal 253. 

48 Congressional Record, May 24, 1946, p. 5759; 
32 American Bar AssOciation Journal 377, at 
p. 385. 

* McCarran, ‘‘Improving ‘Administrative Jus- 
tice’: Hearings and Evidence; Scope of Judicial 
Review,’' 32 American Bar Association 827, at 
p. 893 (1946). 

3 Ibid, 

‘From the foreward to a brochure entitled 
The Administrative Procedure Act, which was 
prepared and presented by the American Bar 
Association on October 30, 1946, to members of 
the Committee on the Judiciary in both the 
Senate and House. 

52 Op. cit., footnote 2, at pp. 8-9. 

5332 American Bar Association Journal 377, 
at pp. 384-385. 

4 Op. cit., footnote 43, at p. 516. 

55 32 American Bar Association Journal 377. 

56 32 American Bar Association Journal 325. 
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THE “HORSEPLAY’”’ CASE 


THE CASES OF THE DISPUTANT, THE BYSTANDER 
AND THE HORSEPLAY PARTICIPANT 


HIS MEMORANDUM is written and 

intended primarily as a general discus- 
sion of the question as to whether or not 
injuries received by an employee in “horse- 
play” activities are compensable, and is 
occasioned because of the unusual amount 
of interest which has been evidenced by 
casualty insurers and members of the bar 
engaged in insurance practice, resulting from 
the recent decision of the New York Court 
of Appeals in the case of Gaurin v. Bagley & 
Sewall Company, 298 N. Y. 511. 


Gaurin Case 


The deceased was employed as a laborer in 
the employer’s manfuacturing plant, and on 
the afternoon in question, he and four fellow- 
employees were taken to the rear of the 
employer’s plant by their foreman and in- 
structed to carry and pile lumber. This 
was a single, isolated job which would take 
about an hour and a half to complete. The 
lumber, located at a point between seventy- 
five to one hundred feet from the bank of a 
river which adjoined the yard of the plant, 
was to be carried away from the river to 
a point where it could be picked up by a 
truck. 

At a point about seventy-five feet from 
the lumber pile and about eight to ten feet 
from the bank of the river, there was an 
old buggy belonging to the employer, which 
had been abandoned and on the employer’s 
premises for some time. 

The buggy had no connection with the 
work which the deceased and his fellow- 
employees were performing and did not in- 
terfere with it, nor was it in the path of 
the lumber-carrying activities of the men. 


During the course of their lumber-carrying 
activities, the deceased suggested to his fellow- 
employees that they go to the buggy, push 
it over the bank and listen to it splash in the 
river. There was approximately a forty- 
foot drop from the river bank to the water 
below. 

There was evidence that the deceased 
and his fellow-employees had been warned 
by the boss carpenter to stay away from 
the buggy or they would get hurt. 

Disregarding this warning, the deceased, 
a man twenty-seven years old, together with 
three of his fellow-employees, went to where 
the buggy was lying and, with one fellow- 
employee taking hold of the front of the 
buggy and a second fellow-employee taking 
hold of the rear, the deceased employee 
took hold of the side of the buggy and 
pushed it over the bank into the river. He 
went over the bank with the buggy and 
was drowned. 


Question Involved 


The question presented for the court's 
determination was whether the death of an 
employee, resulting from the “horseplay” 
incident in which the deceased was the insti- 
gator and active participant, was compensable 

The referee in the Compensation Court 
disallowed the claim and found that at the 
suggestion of the deceased, the men stopped 
their work in order to throw the abandoned 
buggy into the river, and while so doing, the 
deceased, in some unknown manner, fell with 
the buggy and was drowned. 

On appeal to the Workmen’s Compensa- 
tion Board, the Board reversed the referee 
and made an award to the decedent’s widow 
and children, finding that the employer was 
aware of the buggy on its premises and of 
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LEWIS C. RYAN 


of the Syracuse, New York, firm of 
Hancock, Dorr Ryan & Shove is a 
former president of the New York 


its hazards; that the action of the deceased 
employee was a natural inquisitiveness of 
the ordinary workman and one to be ex- 
pected; that the deceased, in some unknown 
manner, was carried with the buggy into 
the river; and that such incident arose out 
of and in the course of his employment. 


On an appeal by the carrier to the Appel- 
late Division of the New York State Su- 
prene Court, Third Judicial Department, 
the award of the Workmen’s Compensation 
Board was affirmed (one justice dissenting), 
and in its memorandum decision (272 A. D. 
988), the Appellate Division stated, “Dece- 
dent suggested that as a prank, the wagon 
be pushed over the bank that the splash 
might be heard. While thus engaged, his 
clothing became entangled in the wagon, 
and he was thrown into the river and drowned.” 
The Appellate Division then went on to say 
that this seeming divergence from the line 
of duty may come within the scope of the 
compensation law in view of the change 
in the judicial concept of acts which are 
within the scope of employment from the 
time of a 1919 decision of the New York 
Court of Appeals (Matter of Di Salvio v. 
Menihan Company, 225 N. Y. 123) to a 1946 
decision of the same court (Matter of In- 
dustrial Commissioner (Siguin) v. McCarthy 
[CCH WorKMEN’s CoMPENSATION DECISIONS, 
1946, 1 4015], 295 N. Y. 443). 


On appeal to the Court of Appeals by the 
carrier, the Court of Appeals, in a unanimous 
per curiam decision (298 N. Y. 511), reversed 
the order of the Appellate Division and the 
award of the Workmen’s Compensation Board 
and dismissed the claim, finding that there 
Was no evidence in the record that the death 


State Bar Association 


of the decedent arose out of and in the 
course of his employment and cited as au- 
thority for this finding, the case of Frost v. 
Franklin Manufacturing Company, 204 A. D. 
700; affd. 236 N. Y. 649 (1923), and the 
Siguin case, supra. 

A motion by the Workmen’s Compensa- 
tion Board for reargument of the appeal 
was subsequently denied by the Court of 
Appeals. 

The oft-repeated statement that each case 
must, to a certain extent, stand alone applies 
with great force to the compensation cases 
involving injuries received as a result of 
“horseplay.” 


Changing Economic Conditions 


The many complexities of modern civili- 
zation reflect themselves in the ever-increas- 
ing hazards arising out of the carrying-on 


of our economic life. In other days, it could 
generally be said that life continued at a 
mild pace, an even tempo and an uneventful 
course. The machine age, however, with its 
huge factories manned by armies of work- 
men, has created ever-changing conditions and 
relations of employment, not only between 
employer and employee, but even more im- 
portant, between employee and co-employee. 

The more recent decisions of the courts 
of New York State in compensation cases 
reflect the weight and influence of these 
constantly-changing economic conditions in 
the determination of the question as to what 
acts of employees are within or without the 
course and scope of employment. 
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We have selected for discussion some of 
the leading cases which we believe reflect 
these changes, with a comment on their 
facts and findings and a statement of the 
principle of law involved. 

The cases involving this question usually 
present one of three factual situations, 
namely: (1) those cases where the claimant 
becomes involved in an altercation with a 
fellow-employee, or (2) those cases where 
the claimant is a by-stander who is injured 
as a result of “horseplay” by fellow-employees, 
or (3) those cases where the claimant is an 
active participant in the “horseplay” and 
is injured as a result thereof. 


Altercations Between Co-Employees 
In Heits v. Ruppert, 218 N. Y. 148 (1916), 


the claimant, driver of a brewery wagon, 
brought his horses into the stable where he 
and a co-employee unharnessed the horses 
and proceeded to wash them off with a hose. 
Claimant told the co-employee he was using 
too much water on the horses and then left 
the place where the were being 
washed. Later on, when returning to his 
work of cleaning the horses, he passed the 
co-employee and touching him on the shoulder, 
told him again not to do it. The co-employee 
slapped the claimant on the shoulder, and 
as the claimant turned around, the co- 
employee’s finger struck the claimant’s eye, 
causing him to lose the sight of it. 


horses 


The Court of Appeals in affirming an 
award to the claimant, stated as follows at 
page 153: 

“Altercations and blows may, however, 
arise from the act of a fellow-servant while 
both are engaged in the employer’s: work 
and in relation to the employment. The em- 
ployer may be badly or carelessly served by 
two men engaged in his work, and yet it 
may be inferred, when one injured the other 
in a quarrel over the manner of working 
together in a common employment, that the 
accident arose out of the employment and 
was not entirely outside of its scope, if it 
was connected with the employer’s work 
and in a sense in his interest.” 


Two of the judges dissented without opinion 
in this case. 


Fist Fight—Willful Intent 


In the matter of Stillwagon v. Callan Bro- 
thers, 183 A. D. 141; affd, 224 N. Y. 714 
(1918), the deceased, a truckman, first 
started an oral argument and then a fist 
fight with a fellow-employee, also a truck- 
man, as to whose truck should be loaded 
first from a railroad car. The deceased died 
as a result of the injuries received in the 
fist fight. 

The New York Appellate Division deter- 
mined that the claimant was not entitled 
to an award on the grounds that (a) the 
fight was not in the interests of the em- 
ployer and (b) the conduct of the deceased 
came within Section 10 of the Workmen’s 
Compensation Law, which denies recovery 
where the injury is occasioned by the willful 
intent of the injured employee to bring 
about the death of himself or another. The 
court in this case stated at pages 143-144: 

“To call this an accident ‘arising out of 
and in the course of employment’ requires 
some stretch of definition. 

“All there was of it, Stillwagon picked 
up a quarrel with Vogt, and then left his 
occupation as a chauffeur for the purpose 
of carrying out his desire to punish Vogt 
for some real or imaginary grievance, in 
no wise affecting the interests of the em- 
ployer. The fight which ensued had none 
of the elements of an accident about it. It 
was initiated and invited by Stillwagon, not 
for any purpose of the master, but to gratify 
his own personal desires, and the fact that 
it occurred during the hours when his serv- 
ices belonged to the employer does not give 
it the character of having been done in the 
course of that employment. . 


“ 


It seems to us entirely clear that 
this case comes squarely within the excep- 
tion found in section 10 of the Workmen's 
Compensation Law. It is there provided 
that compensation shall be paid without re- 
gard to fault as a cause of such injury, 
‘except where the injury is occasioned by 
the wilful intention of the injured employee 
to bring about the injury or death of him- 
self or another’, etc. Obviously Stillwagon’s 
injury was ‘occasioned by the wilful inten- 
tion of the injured employee to bring about 
the injury’ of Vogt; he initiated the quarrel, 
and he struck the first blow; and, in the 
natural course of events, he was injured 
himself.” 
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Contrasting the Stillwagon case with the 
Heits case, it would appear that the court 
made some very fine shades of distinction 
in considering the question as to whether 
a particular incident was or was not in the 
interests of the employer. It would appear 
that in the Heits case, the court stretched 
the facts almost to the breaking point in 
finding that the claimant was in the scope 
of employment when engaged in the fight 
with his co-employee arising out of a quarrel 
between them. It may very well be that the 
two judges dissenting in this case were like- 
wise of the opinion that the court’s imagina- 
tion should not be stretched to the point 
of encompassing this kind of an altercation 
within the scope of employment. 


Slaughterhouse Melee 


In Matter of Verschleiser v. Stern & Son, 
229 N. Y. 192 (1920), the claimant, working 
in an abattoir, was waiting for his truck 
to be loaded when an unidentified fellow- 
employee dropped a piece of flesh around 
the claimant’s neck. The claimant, resenting 
the insult and assault upon him and believ- 
ing the attack to be made by one Dudler, 
a fellow-employee who on previous occa- 
sions had thrown pieces of fat at the claim- 
ant, struck Dudler with a piece of flesh. 
Dudler, whose hands were occupied, there- 
upon kicked the claimant, causing the in- 
jury for which compensation was sought. 
The Board awarded the claimant compensa- 
tion, finding his injuries to be received out 
of and in the course of his employment. 
The Appellate Division, reversing the Board’s 
award, dismissed the claim. The Court of 
Appeals, with two justices dissenting, re- 
versed the Appellate Division and affirmed 
the award of the Board, and in so doing, 
stated at page 197: 


“In the instant case, the claimant was not 
the aggressor, but was attending to his 
master’s business on his master’s premises 
at the time of the assault. He did not 
initiate the ‘melee’ but was desirous only 
of transacting his master’s business in peace. 

The claimant was thrown on the 
defensive, striking Dudler with the piece 
of flesh, who kicked him. If claimant was 
right in assuming that Dudler was his assail- 
ant, his striking back would have been the 
natural result of the act, and it might then 
well be said that claimant was within the 
act.” 


This court further stated, at page 198: 

“In the instant case, the injury was the 
result of provocation and passion engendered 
between employees in the course of their 
employment on the premises of the em- 
ployer while engaged in their daily work.” 

Two justices dissented in this case and 
stated that this case could not be distin- 
guished in principle from the Stillzwagon 
case, supra, and that the injuries received 
by Verschleiser resulted from a willful in- 
tent on the part of Verschleiser to injure 
his fellow-employee and, therefore, were not 
compensable. 


Innocent Bystanders 


The principle of law applicable to the 
cases where the claimant is an innocent by- 
stander is more easily ascertained. In Leon- 
bruno v. Champlain Silk Mills, 229 N. Y. 470 
(1920), the claimant, while engaged in the 
performance of his duties in the employer’s 
factory, was struck in the eye by an apple 
which was thrown, in sport, by one of his 
fellow-employees at another fellow-employee ; 
as a consequence, the claimant lost the en- 
tire sight of the eye. In affirming an award 
to the claimant, the Court of Appeals stated 
at pages 471-472: 


“The claimant’s presence in a factory in 
association with other workmen involved 
exposure to the risk of injury from the 
careless acts of those about him. . 
Whatever men and boys will do, when 
gathered together in such surroundings at 
all events if it is something reasonable to 
be expected, was one of the perils of his 
service. The claimant was injured 
not merely while he was in a factory, but 
because he was in a factory, in touch with 
associations and conditions inseparable from 
factory life. The risks of such associations 
and conditions were risks of the employment.” 


At page 473 the court continued: 

“The risks of injury incurred in the 
crowded contacts of the factory through the 
acts of fellow-workmen, are not measured 
by the tendency of such acts to serve the 
master’s business. Many things that have 
no such tendency are done by workmen 
every day. The test of liability under the 
statute is not the master’s dereliction, 
whether his own or that of his representa- 
tives acting within the scope of their au- 
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thority. The test of liability is the relation 
of the service to the injury, of the employ- 
ment to the risk.” 


Liberalization of Standards 


This opinion might very well be inter- 
preted as a forerunner of the fact that 
recognition was being given by the court 
to the complexities arising out of the close 
relationship and working conditions of co- 
employees in large factories under modern 
conditions of economic life. When the court 
states that “risks of injury . . . are not 
measured by the tendency of such acts to 
serve the master’s business,” we note a clear 
indication of the fact that the court is ex- 
pressing a much more liberal interpretation 
of what constitutes acts within the scope 
of employment. When the court further 
states that the “test of liability is the rela- 
tion of the service to the injury, of the em- 
ployment to the risk,” it would appear that 
employers and insurance carriers in com- 
pensation cases were being put on notice 
that the old rule was fast disappearing over 
the horizon and that new and more liberal 
standards for determining whether or not 
particular facts came within the scope of 
employment were being brought into existence. 

It is also apparent that the New York 
Court of Appeals was aware of the fact 
that it was reaching a new milestone, for 
in the Leonbruno case it stated at page 473: 


“They are certainly inconsistent with the 
broader conception of employment and its 
incidents to which this Court is now com- 
mitted. Matter of Verschleiser v. Stern & 
Son (supra).” 


Participant in ‘‘Horseplay”’ 


The rule is much more difficult to state 
in a case where the claimant is the instigator 
and participant in the “horseplay.” Under 
what circumstances can a recovery be had 
in these cases? Which facts, if established, 
defeat an award? 

In Matter of Di Salvio v. Menihan Com- 
pany, supra, the claimant, who was employed 
to mark the soles of shoes with a rubber 
stamp, having finished his work and while 
waiting for more to arrive, crossed the room 
in which he was working to say good-by 
to a fellow-employee who had been drafted 
into the army and was to leave his job 


shortly. While he was talking to the co- 
employee, claimant’s arm was caught in a 
machine operated by the co-employee, and 
he was injured. The Court of Appeals, with 
two justices dissenting, dismissed the claim, 
and in so doing, stated at pages 127-128: 


“There was no connection between the 
employment for which claimant was en- 
gaged, of marking soles, and his trip across 
the shop to say good-by to a fellow-employee, 
This act did not enable him either directly 
or indirectly, in any tangible sense, the 
better to perform his work, discharge his 
duties or carry forward the interests of his 
employer. It was not a natural incident 
to the work for which he was hired. It did 
not grow out of any emergency where he 
was justified in taking an unusual step to 
protect his employer’s interests. It was 
simply and solely the expression of a private 
desire and the consummation of a personal 
purpose. However natural and even com- 
mendable his act may have been it was 
neither beneficial to his employer nor to 
himself in the way of completing and per- 
forming his work. 


After all other considerations, the 
controlling and inevitable question remains 
whether it is part of the employment of an 
employee in a shop, hired to perform simple 
and fixed duties. We think that the answer 
to this question is self-evident unless we are 
to extend the relation of employment for 
purposes of the Compensation Act over 
areas which will not only be new but diffi- 
cult to define by any certain or logical 
boundaries.” 


Frost Case 


In Frost v. Franklin Manufacturing Com- 
pany, supra, a workman asked claimant, who 
was in charge of defendant’s tool depart- 
ment, for wire; almost simultaneously with 
the act of handing out the wire, the claimant 
pulled the peak of the workman’s cap down 
over his eyes. As the workman attempted 
to lift the cap with the same hand in which 
he held a file, the file flew from its handle 
and struck the claimant in the eye, causing 
the loss of its sight. In reversing an award 
made by the Workmen’s Compensation Board, 
the Appellate Division, at pages 701-702, 
stated: 


“The cases are readily harmonized if we 
examine them to see whether in the par- 
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ticular case the injured employee would be 
deemed to have stepped aside from his em- 
ployment by committing a voluntary act 
which proximately led to the accident, an 
act which had no relation to the protection 
or promotion of the master’s interests but 
which was of a purely personal character, 
to satisfy a purely personal grievance, plea- 
sure or other desire. If so he was not en- 
titled to compensation. [Cases cited.] If 
his act was an involuntary reaction to a 
situation not initiated by himself, he could 
recover, provided the situation arose out of 
the doing of something in the interest of 
his employer. [Cases cited.] And if he was in- 
nocently engaged in his work and not a partici- 
pant in any sense in the affair out of which he 
received his injury, an affair which could 
be considered a factory condition reason- 
ably to be expected, one of the perils of the 
service, even though not a matter tending 
to serve the master’s business, such injured 
workman should recover. (Matter of Leon- 
bruno v. Champlain Silk Mills, 229 N. Y. 470). 


“The injury to the claimant in this case 
was the natural consequence of his own 
voluntary act, not related to the master’s 
interests but purely personal in character 
and a departure from his employment when 
in a spirit of playfulness and friendly greet- 
ing he pulled Randall’s cap over his eyes. 
This initiated the involuntary act of Randall 
by causing the latter to suddenly raise his 
hands toward his cap to readjust it. The 
looseness of the file in the handle was a 
purely secondary cause. If Randall, the in- 
nocent party, had been the one injured by 
having the file strike him in the eye, a 
different question would have been presented 
since in that case no charge could have been 
laid against Randall of having stepped out 
of his employment.” 

In the Frost case two of the Appellate 
Division judges dissented; and in the dis- 
senting opinion we find the following lan- 
guage at page 703: 

“I am not unmindful of the distinction 
between the aggressor and the injured pointed 
out by my learned associate, but conditions 
underlying the employment in factories must 
not be lost sight of. Judge Cardozo in the 
last cited case, adopting the doctrine laid down 
in Hulley v. Moosbrugger (87 N. J. L. 103) 
says, ‘that it was “but natural to expect 
them to deport themselves as young men 
and boys, replete with the activities of life 


and health. For workmen of that age or 
even of maturer years to indulge in a mo- 
ment’s diversion from work to joke with or 
play a prank upon a fellow workman, is a 
matter of common knowledge to every one 
who employs labor.” The claimant was in- 
jured, not merely while he was in a factory, 
but because he was in a factory, in touch 
with associations and conditions inseparable 
from factory life. The risks of such asso- 
ciations and conditions were risks of the 
employment.’ ” 


One can readily sympathize with the reader 
if, after reading the cases quoted above, 
there appears to be a vagueness and confu- 
sion in his mind, for it would appear to be 
a touch-and-go proposition as to whether, 
under a given set of facts, a “horseplay” 
claim is or is not compensable. 


The full import of liberalization of the 
rule as to the acts which could be interpreted 
to come within the scope of employment 
is best evidenced by Matter of Industrial 
Commissioner (Siguin) v. McCarthy, supra. 


Friendly Pass 


In the Siguin case the deceased was a 
seventeen-year-old boy employed as a waiter 
in a restaurant. On the day in question the 
deceased went into the kitchen of the res- 
taurant, and after an amicable conversation 
with one Demers, another seventeen-year- 
old employee of the restaurant, started to 
leave. As he did, he made a friendly pass 
at Demers, who in turning to avoid the tap, 
accidentally struck the deceased in the side 
with a knife Demers held in his hand, pene- 
trating the deceased’s heart and causing his 
death. During the deceased’s employment 
in the restaurant, it had been customary and 
usual for the employees to make a friendly 
pass at each other whenever they met, and 
this was known to and acquiesced in by 
the employer. 


The Court of Appeals, in affirming an 
award made in a lower court, stated at 
pages 446-447: 


“In the light of the record, it was but 
natural to expect appellant’s employees to 
deport themselves—as boys and young men 
full of life and health—as they did. Indul- 
gence in a moment’s diversion—a moment 
spent making a friendly pass at a fellow 
employee—had long been part and parcel, 
an incident, of the employment. The risks 
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thereby engendered were risks of the em- 
ployment. There can no longer be any 
question—in this State, at least—that in- 
juries resulting therefrom arise ‘out of 

the employment’ within the meaning of the 
Workmen's Compensation Law. [Cases cited.] 
We need do no more than repeat what 
Judge Cardozo said in the Leonbruno case 
(supra), pp. 472-473. ‘The claimant was in- 
iured, not merely while he was in a factory, 
but because he was in a factory, in touch 
with associations and conditions inseparable 
from factory life. The risks of such asso- 
ciations and conditions were risks of the 
employment. (Thom v. Sinclair, supra; Mat- 
ter of Redner v. Faber & Son, 223 N. Y. 379). 

1s @ 


“ee 


The risks of injury incurred in 
the crowded contacts of the factory through 
the acts of fellow-workmen, are not mea- 
sured by the tendency of such acts to serve 
the master’s business. Many things that 
have no such tendency are done by workmen 
every day. The test of liability is 
the relation of the service to the injury, of 
the employment to the risk’.” 


Custom Factor 


The court in the Siguin case was very 
careful to point out, however, that that case 
was distinguishable from 
which the claimant was the originator and 
participant in the “horseplay” causing his 
injury, where such “horseplay” was a single, 
isolated incident. At page 447, the court 
said: 


those cases in 


“The long-continuing custom and prac- 
tice—to which we have called attention— 
strongly indicating as it does that there 
was no abandonment, serves to distinguish 
the present case from those wherein the 
instigator of a fight or the initiation of 
horseplay was held not entitled to com- 
pensation. (Matter of Frost v. Franklin 
Manufacturing Co., 236 N. Y. 649, affd. 204 
App. Div. 700; Matter of Stillwagon v. 
Callan Bros., 224 N. Y. 714, affd. 183 App. 
141; Griffin v. Roberson & Son, 176 App. 
Div. 6). In each of those cases, there was 
a single, isolated incident which originated 
solely and entirely in the injured employee’s 
own act; there was not—as here—a con- 
tinued series of related and similar incidents 
participated in by all the employees. In 
view of that fact, Siguin can scarcely be said 
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to have ‘instigated’ and ‘initiated’ the horse- 
play within the meaning of the above cases, 
Moreover, both the Stiliwagon and Griffin 
cases involved fights actually commenced 
in anger and animosity so that—as the 
Appellate Division explicitly stated in the 
former case (183 App. Div. at pp. 144-145)— 
the injuries complained of fell within the 
statutory exception, being ‘occasioned 

by wilful intention of the injured employee 
to bring about the injury or death of him- 
self or another.’ (Workmen’s Compensation 
Law, Sec. 10)” 

After careful reading of the Siguin opinion, 
one might be led to the conclusion that the 
Court of Appeals in that case, in the lan- 
guage of the admonishment of Judge Hiscock 
in the Di Salvio case, “has extended the re- 
lation of employment for purposes of the 
Compensation Act over areas which will not 
only be new, but difficult to define by any 
certain or logical boundaries.” 

Is the fact that the claimant was per- 
mitted to recover in the Stguin case when 
the deceased was the instigator and active 
participant in the “horseplay,” a bit of hand- 
writing on the wall for insurance carriers 
and attorneys to read, to the effect that it 
is the present tendency of the court’s deci- 
sions that every employer, for all practical 
purposes, has become a guarantor of the 
safety of his employees without limitation, 
and that the significance of the words “in 
the course of employment” as a test and 
condition for recovery, has vanished into 
thin air? 

What can be said to be the significance 
of the Court of Appeals’ reversal in the 
Gaurin case, in denying the compensation 
claim in light of its decision affirming an 
award in the Siguin case? 

We do not believe that it is possible to 
give concise answers to these questions. 

The difficulty in attempting to state gen- 
eral principles of law is best evidenced by 
the cases quoted above, which embody a 
varied group of factual situations. The 
greatest difficulty, however, arises in com- 
prehending the significance of the slight 
variations in fact in each particular case. 

It is fair to state that in all probability 
the previous happening of similar incidents 
about which the employer had knowledge, 
was one of the controlling factors, if not 
the controlling factor, in allowing the claim 
in the Siguin case. 
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In the Gaurin case the establishment of 
the fact that the incident in question was 
a single, isolated occurrence would appear 
to be the predominant reason for denying 
a recovery. 


Conclusions 


What we hereinafter state as our conclu- 
sions are merely intended as general prin- 
ciples of law, and we can do no better in 
the final analysis than to make the trite 
statement that every case must depend on 
its own particular facts. As guiding posts, 
however, we offer the following: 

(1) Where the claimant is the originator 
and active participant in “horseplay” involv- 
ing a single, isolated incident and is injured 
as a result thereof, the claim is not 
compensable. 
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(2) Where the claimant is the originator 
and active participant in “horseplay” and 
incidents similar in nature have taken place 
or should reasonably be anticipated because 
of the conditions of employment, the claim- 
ant may recover compensation for injuries 
received in such cases. 

(3) Where the claimant, without provo- 
cation, is the instigator and participant in 
an altercation with a fellow-employee, he is 
not entitled to compensation for the injuries 
received in such altercation. 

(4) Where the claimant does not partici- 
pate in the “horseplay,” but receives injuries 
as a result of “horseplay” by fellow-employees, 
such injuries are compensable. 

(5) Where the claimant is provoked into 
an altercation with a fellow-employee, in- 
juries received by him may be compensable. 


[The End] 


—— 


Boise May Not Insure in Reciprocal 


District Judge Winstead recently ruled that the City of Boise could not 
purchase its insurance in a reciprocal or inter-insurance exchange. He declared: 
“No constitutional or statutory authority has been brought to my attention to 
authorize or permit the City of Boise by or through the defendant mayor... to 


constitute and appoint an individual or a foreign or domestic corporation, whether 
qualified to do business in Idaho or not, as attorney-in-fact for the City of Boise, 
a municipal corporation and the named insured under this insurance policy 

Whether the premium paid is the full premium or the policy is or is not assessable 
icance does not remove the invalidity caused by requiring a municipal corporation to 
in the grant a power of attorney before becoming eligible for such insurance, It is 
proper for a taxpayer to seek an injunction restraining the payment of the pre- 
mium on such a policy.” Ward v. Howard, Mayor of Boise City et al. District Court 
of the Third Judicial District of the State of Idaho, in and for the County of 


Ada, December 16, 1948. 
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No Share for Widow in NSLI Proceeds 


The fact that community funds were used to pay the premiums of a National 
Service Life Insurance policy does not entitle the widow to share in the proceeds 
with the named beneficiary. The question arose before Judge Hanson in the 
California Superior Court, Los Angeles County, in the case of Johnson v. Shelton. 
The Act expressly provides that the proceeds of a policy be paid only to the 
beneficiary designated in the policy. To the extent that any state law conflicts 
with this act of Congress, it is of necessity void and of no effect. 
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Opinions here and there: 


“The Attorney General Says—” 


SUSPENSION OF INSURANCE— 
RETURN OF PREMIUM 


When an insurer rejects a claim for a 
loss under an automobile collision or ma- 
terial damage coverage of a policy on the 
ground that from the inception of the 
policy the insurance was suspended by rea- 
son of a clause providing for suspension 
of insurance while the automobile is subject 
to a lien, is the insurer liable for the return 
premium on the entire period of coverage? 
The Attorney General replied in the nega- 
tive, stating, “There is reputable authority 
to support the company’s contention that, 
although in fact never having anything at 
risk and having rejected a claim on that 
ground, it is still entitled to retain the 
premium, and if it cancels, to cancel ac- 
cording to the provisions of the policy with 
respect to unearned premium returnable at 
the date of cancellation.”—Opinion of the 
California Attorney General, February 9, 
1949, 


PREMIUM TAX LIABILITY— 
MUTUAL ASSESSMENT COMPANY 





A Minnesota assessment life and casualty 
company, licensed only in Minnesota and 
the Dominion of Canada and _ soliciting 
business exclusively by mail, contemplated 
mutualization. The Attorney General was 
asked whether, upon such a step, all pre- 
miums received thereafter from residents 
of the State of Minnesota, or from policy- 
holders residing outside the jurisdiction, 
would be subject to the gross premium tax 
prescribed by Minnesota Statutes, Section 
60.30. With reference to policyholders re- 


siding outside the jurisdiction, the Attorney 
General concluded that such premiums were 
on “direct business received in this state” 
and, therefore, subject to the tax. As to 
residents of Minnesota, the Attorney Gen- 
eral ruled that premiums from the revised 
policies, as well as premiums upon all busi- 
ness written after the date of reorgani- 
zation, would be subject to the tax. 
However, if the former policies were con- 
tinued under the assessment plan without 
change, the insurer would be engaging in the 
business of life insurance on the cooperative 
or assessment plan, and under Minnesota 
Statutes, Section 61.57, would be exempt 
from the tax.—Opinion of the Minnesota 
Attorney General, January 10, 1949. 


UNLICENSED INSURER 
AUTHORIZED TO DO BUSINESS 





Where the policyholder has paid the state 
tax on the gross premium, is an unlicensed 
insurance company authorized to do busi- 
ness in the State of Minnesota? An ordi- 
nance of the City of Minneapolis provides 
that no taxicab license shall issue until 
the applicant obtains and files with the 
Superintendent of Licenses, Weights and 
Measures a policy in an insurance company 
authorized to do business in the State of 
Minnesota, approved by the City Council, 
insuring the applicant against loss. Inter- 
preting the ordinance, the Attorney General 
ruled that it does not provide that the in- 
surance company be licensed to do business 
in the State of Minnesota, but merely that 
it be authorized to do business. Under 
M. S. A. 71.24, where a policyholder has 
paid the state tax on a gross premium, 
even though the insurance company is not 
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licensed to do business in the State of 
Minnesota, “the insurer may enter the state 
to perform any act necessary or proper in 
the conduct of the business.” This, in 
effect, authorizes it to do business in the 
state for the purpose of the particular 
policy for which a license to obtain insurance 
has been issued by the insurance commis- 
sioner.—O pinion of the Minnesota Attorney 
General, January 27, 1949, 


KENTUCKY MAY TAX 
FOREIGN ASSESSMENT 
COMPANIES 


When the Mutual Benefit Health and Ac- 
cident Association of Omaha declared it- 
self exempt from paying municipal taxes 
by virtue of KRS 299.020, which stated 
that companies organized and doing busi- 
ness under the cooperative or assessment 
plan “shall be subject only to the provisions 
of this chapter,” and the said section no- 
where provided for the taxation of such 
an organization, the Director of Insurance 
asked the Attorney General for a ruling on 
the validity of such an exemption. He 
stated that there was no justification in 
fact for the position; that when the statute 
stated that such a company was subject 
only to the provision of this chapter it 
meant so only in respect to organization 
and regulation, not taxation; that it was 
impossible to conceive that neither the com- 
mon law nor other Kentucky laws applied 
to such a company. He stated: “If the 
language ‘shall be subject only to the pro- 
visions of this chapter’, is to be construed 
as the company contends, it would mean 
that associations of this type would be 
exempt from property taxation and above 
and beyond the police powers of the state. 
If this were true, I have no doubt but that 
the statute would be unconstitutional, and 
it is a cardinal principle of the law of 
judicjal construction that, if it may reason- 
ably be done, a statute will be construed in 
such a manner as to uphold its constitu- 
tionality, In view of the foregoing, 
it is my opinion that this company should 
be required to pay the municipal taxes 
levied against it.’"—Opinion of the Ken- 
tucky Attorney General, January 14, 1949, 


NEBRASKA CONSTRUES 
FINANCIAL 
RESPONSIBILITY ACT 





A, who was involved in a motor vehicle 
accident with B, reported to the Depart- 
ment of Roads and Irrigation that his 
damage amounted to $40. B reported his 
damage as $150. An Iowa insurance com- 
pany filed proof of insurance coverage for 
A. Subsequently, B obtained a judgment 
against A by default. A’s insurer denied 
liability under the terms of its policy on 
the ground that A failed to report the 
accident to the company and failed to 
notify the company of the filing of the suit. 
Section 60-538, R. S. Supp., 1947, provides 
that every motor vehicle liability policy 
shall be subject to the following provisions: 
(a) The liability of the insurance carrier 
shall become absolute whenever injury or 
damage covered by the policy occurs; said 
policy may not be canceled or annulled as 
to such liability by an agreement between 
the insurer and the insured after the oc- 
currence of the injury or damage; no state- 
ment made by the insured or on his behalf 
and no violation of said policy shall defeat 
or void said policy. The question before 
the Attorney General was whether Section 
60-538 applied to all public liability and 
property damage policies or whether it 
applied only to policies written for persons 
required to furnish proof of financial re- 
sponsibility before their licenses could be 
reinstated following a suspension by a court 
or their failure to pay a judgment. The 
Attorney General thought it clear that 
these statutory provisions applied only to 
contracts written after the law became 
effective in 1945. Otherwise, it would vio- 
late the provision of the United States 
Constitution forbidding legislation impair- 
ing the obligation of contracts. He con- 
cluded that Section 60-538 should be 
construed as applying only to policies 
written for persons who are required to 
furnish proof of financial responsibility in 
order to reinstate their licenses and not 
to policies issued generally—Opinion of 
the Nebraska Attorney General, February 4, 
1949, 
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TAXABILITY 
OF LIFE INSURANCE PROCEEDS 





An inquiry was made if the proceeds 
of a life insurance policy were taxable un- 
der Section 77-2002, as amended, R. S. Supp. 
1947, which provides that “Any interest in 
property or income therefrom shall be sub- 
pect to tax . . ., if: (2) intended 
to take effect in possession or enjoyment, 
after his death; (3) by reason of death, 
any person shall become beneficially entitled 
in possession or expectation to any property 
or income thereof; ” The Attorney 
General replied that Section 77-2002 should 
be construed together with Section 30-401, 
Revised Statutes of Nebraska for 1943, 
which provides that “Every executor or 
administrator shall make and return, 
under oath, into the county court from 
which he received his letters, a true in- 
ventory of the real estate, and of all the 
goods, chattels, rights and credits of the 
” Tn construing Section 
30-401 and determining what property is 
includable in the inventory, the Nebraska 
Supreme Court held that a named benefi- 
ciary insurance money, if at all, 
directly by the terms of the contract, and 
not derivatively, or in the capacity of heir 
or legal representative of the insured. Like- 
wise, if a policy is payable to a designated 
beneficiary having a vested interest, or has 
been absolutely assigned, it forms no part 


deceased 


takes 


of the insured’s estate, and is not liable to 
an inheritance or succession tax.—O pinion 
if the Nebraska Attorney General, February 
3, 1949. 


MOTOR CLUB MEMBERS 
ELIGIBLE FOR GROUP COVERAGE 
Under Section 642.04 (2), Florida Stat- 


utes, 1941, as amended, group accident and 
sickness insurance may be issued to any 





bona fide association, which has a constitu- 
tion and bylaws, has at least twenty-five 
members, and is organized and maintained 
in good faith for purposes other than that 
of obtaining insurance. It is further pro- 
vided that all members must be declared 
eligible and acceptable to the company at 
the time of issuance of the policy, and at 
least sixty per cent of eligible members 
must be so insured. In response to an 
inquiry as to whether group insurance 
might be issued covering the members of 
the Tampa Motor Club, a nonprofit cor- 
poration, the Attorney General replied in 
the affirmative. The Motor Club was a 
bona fide association, with constitution 
and bylaws, organized and maintained in 
good faith for purposes other than that of 
obtaining insurance.—Opinion of the Flor- 
ida Attorney General, January 7, 1949, 


STATING BENEFITS 
AND EXCEPTIONS 


The Insurance Commissioner requested 
the opinion of the Attorney General as to 
whether or not the phraseology, “The com- 
pany will determine the amount of payment, 
if any, for a cutting operation not specified 
in this schedule,” contained in two riders 
complied with Article 5, Section 26-0338 of 
the North Dakota laws. This statute pro- 
vides that “All benefits called for by the 
policy shall be stated specifically in full 
therein, and all exceptions shall be stated 
specifically and with the same prominence 
as the benefits.” The Attorney General 
was of the opinion that the benefits were 
stated specifically in full in the riders in 
so far as it could fairly, practicably and 
reasonably be done. The policy could not 
list, nor the compiler of the benefits per- 
ceive, all cutting operations which an in- 
dividual might go through.—Opinion of 
the North Dakota Attorney General, Jan- 
uary 31, 1949. 


TS 


Life Insurers Still Income Tax-Free 


Because of a formula worked out by a 1942 Act of Congress when it was 
felt that when it came to income taxes, life insurers needed special treatment, 
life insurers will not, in 1949, have to pay a 1948 income tax, according to Sec- 


retary of the Treasury Snyder. 


He has urged the eighty-first Congress to give 


this matter their special attention, particularly in the light of the fact that their 
earnings from security holdings run around a billion and a half annually. 
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RULINGS 
State Insurance Departments 


KENTUCKY 





CEASE TELEPHONE SOLICITATION 
ORDER 


On February 21, 1949, Insurance Direc- 
tor Thurman notified all life and casualty 
companies writing accident and health hos- 
pitalization insurance that any company 
maintaining a staff of employees to do tele- 
phone canvassing to obtain leads and pros- 
pects or to solicit accident, health and 
hospitalization insurance should discontinue 
this practice immediately, unless these em- 
ployees are licensed by the Insurance Di- 
vision. The order does not apply to any 
clerical help that may be necessary in per- 
forming any of the functions provided for 
agents—general, district, state or special 
agents. It is the responsibility of each 
company to notify all agents of the order. 


NEW YORK 


EXPENSE LIMITATIONS 
VIOLATION 


On February 14, 1949, Deputy Superin- 
tendent of Insurance Bohlinger fined re- 
spondents for infractions of the life 
insurance expense limitation provisions in 
the New York Insurance Law. Section 
213 provides that no company shall pay 
or permit to be paid a first year’s commis- 
sion in excess of fifty-five per cent of the 
premium. There is no limitation on the 
amount of expenses which an individual 
agent may incur beyond the fifty-five per 
cent commission compensation. Unless al- 
leged expenses of an agent were properly 
vouchered, it would be simple to circumvent 
the limitation on the compensation per- 


mitted to be paid to an agent. Respondents 
argued that Section 213 did not contem- 
plate that expenses be vouchered other than 
by the acknowledgment by an agent that 
he had received monies from the company; 
that the section permits the payment of 
office expenses; and that an expense allow- 
ance may be made simply upon the receipt 
of the agent. Ruling to the contrary, the 
Deputy Superintendent declared that the 
voucher of the ultimate payee must be 
produced, and in the absence thereof, al- 
leged expenses paid to an agent in excess 
of those thus vouchered are deemed to 
be compensation. 


CALIFORNIA 


MISAPPROPRIATION 
OF INSURANCE MONEYS 


On February 2, 1949, Commissioner 
Downey cautioned licensees that their fail- 
ure to comply with Section 1730 of the 
Insurance Code, which requires that insur- 
ance premiums and return premiums be 
held in a fiduciary capacity, will subject 
them to disciplinary action. An increasing 
number of cases where licensees had used 
insurance moneys for their personal bene- 
fit, with the result that they did not have 
sufficient money to pay premiums which 
they had collected, had come to the atten- 
tion of the department. The department 
recommended that all licensees immediately 
establish a proper insurance trust account 
for insurance moneys only, and determine 
by positive verification that the insurance 
trust account contains a balance in excess 
of all premiums collected from insureds 
and not yet remitted to insurers, and of all 
return premiums which had been received 
from insurers, either by payments or credits, 
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INSURANCE DEPARTMENT RULINGS 
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but not yet paid to insureds. The depart- 
ment suggested that all insurance moneys 
paid to licensees be handled in one of two 
ways: (1) Establishment of an insurance 
trust account with the agent or broker 
named as trustee. The account should 
contain only trust funds, and all insurance 
funds should be placed in it. Gross pre- 
miums should be placed therein and com- 
missions withdrawn at the same time as 
the net premiums are forwarded to the 
insurers. However, an adequate reserve for 
return commissions should be _ retained. 


(2) Remittance directly to the insurance 
company, if the premium volume is so small 
that the keeping of an insurance and trust 
account would entail disproportionate ex- 
tra expense. All checks received for pre- 
miums or return premiums should be 
endorsed to the insurer or insured and 
mailed immediately. If payment is in cash, 
the amount should be forwarded by money 
order, cashier’s check or certified check 
within the next twenty-four hours. The 
use of personal checks to transmit fiduciary 
funds is improper. 


——_. ee — 


Attempt to Avoid Further Delay in Pennsylvania Responsibility Act 


An effort to prevent another postponement of the effective date of the Penn- 
sylvania Automobile Responsibility law is being planned in the legislature. The 
bill was passed by the 1945 legislature, but its effective date was postponed in 1947 
to July 1, 1949, due to lack of funds to administer the law. Pennsylvania wants 
the casualty companies to pay for enforcement of the law on the basis that they 
would benefit from the increased business. The companies feel that the state’s 
two per cent tax on out-of-state insurance premiums should be utilized for 
administrating the law. 


New York Considers Sickness Benefits 


New York’s Governor Dewey has conferred with legislative leaders on pro- 
posals to create a sickness disability benefit system for the state. At the present 
time, only Rhode Island, New Jersey, and California have such a system. 


Re Service of Process on Foreign Corporations 


On January 17, 1949, the New York Supreme Court, Special Term, Part I, 
ruled that Sec. 59 of the Insurance Law, authorizing and designating the Super- 
intendent of Insurance to accept service of process on behalf of a foreign insurer 
“in any action or proceeding against such insurer on a contract delivered or 
issued for delivery or a cause of action arising in this state,” was not limited to 
causes of action arising out of insurance contracts only. The purpose of the statute ASS/ 
was to provide a means by which New York residents could obtain service of — 
process on foreign corporations which did not have an agent in the state upon (CALI] 
whom service could be made. Waterman Corporation v. Johnston. ° 
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IN THE CURRENT PARADE OF CASES iinnnniinmmmimmmenimmimmmmimeninm VOOUTEY OUND EATON EEUU 


Page 
Bus Company’s Liability 
Ejected passenger injured—Super- 
seding negligence (N. C.) 
Passenger injured 
(Iowa) 
Relief bus accident—First carrier’s 


liability (N. J.) 


Suitcase falling 


Insurer’s Liability 
Collision insurance—Cancellation 
(Ss. 6.) 
Refund of premium (Tenn.) 
Cooperation—W rong name of driver 
reported (Colo.) 
Omnibus clause (Mich.) 
Oral contract (Ark.) 
Reimbursement — Husband's 
(Ark.) 
Riot exclusion—Taxi passenger as- 
saulted by driver (Cal.) 


claim 


Joint Tortfeasors—Contribution (Tex.) 215 


Lookout — Skidding — Pedestrian in- 


jured (Md.) 210 


Page 
Owner’s Liability—Entrustment to in- 
competent (N. C.) 


Parent’s Liability — Emancipation of 
minor (Comnn.) 


Railroad’s Liability—Stop, look and 
listen (Md.) 


Respondeat Superior 
Fainting driver—Passenger injured 
(Cal.) 


Wrongful death 
servant (Md.) 


Rider invited by 


Status of Occupant 
Gas and oil paid by passenger (N. C.) 
Joint venture (Cal.) 


Statutes Construed 
Dram Shop Act—“Property” con- 
strued (Ill.) 
Federal Tort Claims Act—Joinder 
(D. C.) Subrogation claim—Anti- 
Assignment statute (Tex.) 


Wrongful Death — Splitting 
Wa:ver (Ga.) 


rule— 
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TAXI PASSENGER 
ASSAULTED BY DRIVER 


(CALIFORNIA) 
@ Insurer’s liability 
Riot exclusion 


Plaintiff, a passenger in defendant’s taxi- 
cab, was assaulted by the driver. Defend- 


ovnsnennunnennvni nee neny 


AUTOMOBILE 


ant insurer contended that it was free from 
liability both under the ordinance pursuant 
to which its policy was issued, and under 
the policy limitations. The ordinance re- 
quired that the policy cover “any loss or 
damage” resulting to any person or prop- 
erty because of the operation of the taxicab. 
Consequently, the court said that the in- 
surer’s argument that the ordinance referred 
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only to injuries resulting from traffic acci- 
dents was fallacious. It went on to explode 
the insurer’s argument that its policy was 
limited to negligent and accidental injuries, 
and excluded those incurred after the pas- 
senger had alighted. The only reason plain- 
tiff had alighted in this case was because 
the driver had forcibly taken him out of 
the cab, a matter obviously for the conveni- 
ence of the driver. The court was also of 
the opinion that the insurer’s theory that 
the assault and battery by the joint actions 
of the driver and his sailor companion con- 
stituted a riot, and was thereby excluded 
by the policy, was both novel and quixotic. 
To hold that an assault and battery, ex- 
cluded by the policy terms, by two persons 
in a lonely spot where there were no build- 
ings nor even a stray passerby, could pos- 
sibly be such a use of force and violence 
disturbing the public peace as would con- 
stitute a riot, would be bordering on the 
fantastic—Connell v. Clark et al. California 
District Court of Appeal, Second District, 
Division Two. December 2, 1948. 30 CCH 
AuTOMOBILE Cases 945. 

William K. Young, Syril S. Tipton, Patrick 
H,. Ford, for Appellants. 


Marvin Wellins, Don L. 
spondent. 


Gilman, for Re- 


SKIDDING ON MOUNTAIN ROAD 


(MARYLAND) 


e Sign disobeyed 
Unavoidable accident 


Plaintiff, half-way down the snowy moun- 
tain road, disobeyed a sign warning motorists 
to descend in second gear when the road was 
wet, and shifted into high. He saw the de- 
ceased walking along the edge of the road close 
to the foot of the mountain, facing traffic. 
Just then, plaintiff’s car started to slide side- 
ways, and although he tried to straighten it 
out, it turned completely around and went 
sideways off the road, hitting a telephone 
pole and throwing the decedent into a ditch. 
The court concluded that it was error to 
charge on unavoidable accident. Mere skid- 
ding is not evidence of an unavoidable acci- 
dent. Although perhaps there was nothing 
plaintiff could do when his car started to 
skid, there was nothing to show that the 
car would have skidded had he obeyed the 
sign at the top of the mountain and kept his 


car in second gear all the way down. Un- 
less there is something in the evidence showing 
that the accident could not have been fore- 
seen and prevented by vigilant care and 
attention, an unavoidable accident charge 
leads to mere speculation. Judgment for 
defendant was reversed and the cause re- 
manded for a new trial—State of Maryland 
ex rel. Whitaker v. Greaves. Maryland 
Court of Appeals. Filed December 15, 1948. 
30 CCH AutomosiLe Cases 950. 

Edward J. Ryan, William L. Wilson, Jr,, 
Cumberland, Maryland, for Appellant. 


Leslie J. Clark, Cumberland, Maryland, Evan 
McC. Crossley, Hagerstown, Maryland, for Ap- 
pellee. 


JOINDER OF UNITED STATES 
AS ADDITIONAL DEFENDANT 


(DISTRICT OF COLUMBIA) 
@ Federal Tort Claims Act 





Plaintiff originally brought an action against 
Nick Prencipe and Evelyn and Elwood Bar- 
rett to recover for personal injuries claimed 
to have been sustained by reason of their 
joint negligence. Upon learning that Pren- 
cipe was an employee of the United States, 
plaintiff moved for joinder of the govern- 
ment as a defendant, and the motion was 
granted. Plaintiff dismissed as to Prencipe, 
and at the trial the Barretts moved to dis- 
miss the case as to them on the ground that 
the court was without jurisdiction to try a 
case in which the United States was joined 
with other defendants in a tort action under 
the Federal Tort Claims Act. 
was overruled. 


The motion 
On a hearing on the merits 
the court found that plaintiff walked throug) 
heavy traffic from a safety zone toward the 
sidewalk without care for her own safety 
and that she was struck by Prencipe, a 
motorcycle policeman, who had attempted 
to avoid striking her. Raising the question 
of jurisdiction, the court dismissed the case 
as to all parties, declaring that the statute 
must be strictly construed. Furthermore, 
plaintiff had a right to trial by jury as to 
the defendants other than the United States. 
If a joinder were permitted, it would be 
easy for a plaintiff to combine with an indi- 
vidual to place liability on the United States. 
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—Sappington v. Prencipe et al. United States 
District Court, District of Columbia. Decem- 
ber 6, 1948. 30 CCH AutomosiLe Cases 949. 

Robert Hawkins, 1317 F Street, N. W., 


Rhodes & Dowrick, 710 Transportation Build- 
ing, Washington, D. C.. for Plaintiff. 


George McNeil, Dan B. Maher, Henry Quinn, 
637 Woodward Building, William E. Stewart, 
719 Woodward Building, Washington, D. C., for 
Defendants. 


George Morris Fay, for United States. 


RIDER INVITED BY SERVANT 


(MARYLAND) 


e Wrongful death 
Respondeat superior 
Wanton negligence 


Defendant’s truck left the road and over- 
turned, killing plaintiff's decedent. The 
driver had been given specific instructions 
not to carry riders. There was testimony 
that, a mile or more before the accident, 
the truck was traveling fifty miles per hour; 
that road marks indicated that it went on 
the berm or edge of the shoulder for about 
300 feet; that it then veered to the left side 
of the road, turned over three times, skidded 
and came to a stop upside down. The general 
rule that a master is not liable for injuries 
sustained by one invited to ride on a vehicle 
by a servant, without actual or ostensible 
authority to do so, and where he was not 
acting within the scope of his duties, is 
qualified by the exception that the master 
is liable for the wanton negligence of the 
servant within the general scope of the 
servant’s authority. Defendant contended 
that there was no legally sufficient evidence 
of any negligence at all and that the mere 
overturning of the truck and the running 
on the berm may as well have been due to 
some latent mechanical defect in the truck 
as to excessive speed or other negligence. 
However, the court was of the opinion that 
there was no evidence of any “act inten- 
tionally done in disregard of another’s rights” 
or of “reckless indifference to consequences” 
with “knowledge of existing circumstances 
and conditions” from which the driver was 
aware “that his conduct would inevitably 
or probably result in injury to another.” 
Whatever the purpose of inviting or per- 
mitting the decedent to get on the truck, it 


was not intent to injure him. Judgment for 
defendant was affirmed.—Wilson, Ancillary 
Admr. v. Dailey, t.a. Dailey Trucking Com- 
pany. Maryland Court of Appeals. Filed 
November 11, 1948. 30 CCH AvUTOMOBILF 
Cases 907. 

Edward J. Ryan, William L. Wilson, Jr., 


Cumberland, Maryland, Wagaman & Wagaman, 
Hagerstown, Maryland, for Appellant. 


W. Earle Cobey, C. William Gilchrist, Cum- 
berland, Maryland, H. P. Whitworth, Sr., H. P. 
Whitworth, Jr., Westernport, Maryland, Lane, 
Bushong & Byron, Hagerstown, Maryland, for 
Appellee. 


COLLISION COVERAGE 
CANCELLED 


(SOUTH CAROLINA) 
@ Mutual consent 





On January 22, 1946 defendant had issued 
a $50 deductible collision policy to plaintiffs, 
a copartnership operating in Greenville as 
used car dealers, insuring them against loss 
and damage from collision and other speci- 
fied hazards. On April 8, 1946, the local 
agent wrote the insureds that the company 
had asked that the policy be picked up for 
cancellation and requesting them to forward 
the policy. After discussing the matter, 
the insureds decided they were opposed to 
cancellation and told the local agent by 
telephone that they wished to talk the mat- 
ter over with him. On April 19, one of the 
insureds took the policy to the local agent’s 
office and left it there, after informing the 
agent’s secretary that he wanted to see the 
agent, who was not present at the time. 
The agent cancelled the policy and for- 
warded it to the company. On April 26, a 
loss occurred. The trial court found that 
the policy was still in effect and rendered 
judgment for the insureds. The insurer 
appealed, contending that the policy had 
been effectively cancelled by mutual con- 
sent. In affirming the judgment for the 
insureds, the court pointed out that au- 
thorities are almost unanimous to the effect 
that mere physical surrender of the policy 
by the insured standing alone does not ter- 
minate the contract. The conclusion was 
inescapable that there was no meeting of 
the minds upon the proposition that the 
policy should be immediately cancelled.— 
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Dill et al. v. The Lumbermen’s Mutual In- 
surance Company. South Carolina Supreme 
Court. Filed December 17, 1948. 30 Auro- 
MOBILE CASEs 941. 


Stephen Nettles, South Carolina, 


for Appellant. 
B. A. Bolt, 
Respondents. 


Greenville, 


Greenville, South Carolina, for 


ENTRUSTMENT TO INCOMPETENT 


(NORTH CAROLINA) 
© Owner’s liability 


Plaintiff's automobile was damaged in a 
collision with defendant’s truck, which was 
being driven by an employee engaged on a 
personal mission. Defendant was charged 
with negligence in employing and retaining 
as a truck driver a person who it knew, or 
by investigation should have known, was 
Work had ceased 
early on the day in question due to weather 


not fit to drive a truck. 
conditions. One of the drivers had a quart 
of whisky, and this was consumed by all 
Defend- 
ant employee had one drink, and then, at the 


fifteen drivers in the drivers’ room. 


manager’s request, took home an intoxicated 
driver, who had fallen and cut his head. He 
then drove to his aunt’s home in the country 
instead of truck to his em- 
Although de- 


fendant’s investigation of the fitness of his 


returning the 
ployer’s place of business. 
employee as a truck driver was rather per- 
functory, it appeared that he drove in de- 
fendant’s service for eight months without 
evidence of accident, or drinking or addic- 
tion to intoxication. It that the 
employee had pleaded drunken 
driving, but it had been 
sitting around the court house for so long 


was true 
guilty to 
was because he 
trying to get the case heard that he had 
paid the fine to get out. He had taken the 
drink early in the morning, some two hours 
manager told him to take the 
truck out, and the accident occurred at night. 
The court was of the opinion that the evi- 
dence was insufficient to warrant submitting 
to the jury the issues charging defendant with 


before the 


entrustment of a vehicle to an incompetent. 
Judgment for plaintiff was reversed.—Mcllroy 
v. Akers Motor Lines, Inc., et al. North Caro- 


lina Supreme Court. November 17, 1948. 
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Filed November 24, 1948. 
BILE Cases 726. 

Ralph V. Kidd, Robinson & Jones, for Plain- 
tiff, Appellee. 


Smathers, Smathers & Carpenter, for Defend- 
ants, Appellants. 


30 CCH Avutomo- 


PREMIUM REFUNDED 
AFTER CANCELLATION 


(TENNESSEE) 
e “As soon as practicable” 


On June 30, 1943, defendant issued a col- 
lision insurance policy to plaintiff. The pre- 
mium was paid to and accepted by the com- 
pany, semi-annually, up to August 8, 1947 
On this date the premium was sent to the 
company, paying the insurance up to Feb- 
ruary 8, 1948. After receipt of this pay- 
ment, the insurance company on August 13, 
1947, wrote the insured that it desired to 
cancel the policy, effective August 20, 1947 
On September 8, 1947, the automobile was 
damaged in a collision. The following day 
the agent was notified, and settlement was 
refused. On September 12, 1947, the in- 
surance company mailed to the insured its 
draft for the amount of the semi-annual pre- 
mium paid it on August 8. The draft was 
refused by the insured. The policy pro- 
vided that the company might cancel on five 
days’ written notice; that “earned premiums 
shall be computed pro rata”; and that “pre- 
mium adjustment may be made at the time 
cancellation is effected, and, if not then 
made, shall be made as soon as practicable 
after cancellation becomes effective.” In 
the absence of proof to the contrary, the 
court concluded that the insurer refunded 
the premium on the regular routine manner, 
following the course of established book- 
keeping and accounting practices, and that 
the return of the unearned portion of the 
premium almost thirty days after cancella- 
Judg 
ment for the insured was reversed and the 
dismissed.—Wallace v. State Farn 

Automobile Insurance Company 
Supreme Court. January 17, 
1949. 30 CCH Avtomosite Cases 1045. 

Holman, Holman & Mathews, Fayetteville 
Tennessee, for Plaintiff in Error. 

Berry C. Williams, Fayetteville, 
for Defendant in Error. 
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PASSENGER INJURED 
IN JOINT VENTURE 


(CALIFORNIA) 
@ Joint liability 





Defendants, Strong and Wadley, entered 
the business of bee keeping and employed 
plaintiff, agreeing to transport him from 
California to Idaho and back. He was paid 
for one week’s work, and arrangements 
were made for Wadley to transport him to 
Idaho. Strong arrived before the work was 
completed, assisted in its completion, and 
offered plaintiff transportation back to Los 
Angeles. While Wadley was driving, the 
truck skidded and overturned, seriously in- 
juring plaintiff. The trial court concluded 
that plaintiff was a passenger for hire, and 
not a guest of defendants, and that Wadley 
was driving as agent for the joint venture. 
Judgment was entered against both defend- 
ants, and Strong appealed. The contract 
for the purchase of bees established that 
they were acquired by Strong and Wadley, 
not by Strong alone. The services per- 
formed by plaintiff benefited both. It is 
well established that the negligence of one 
joint venturer is imputable to his associate 
and that all members of a joint venture may 
be held jointly liable for the injuries arising 
from the negligent conduct of one of the 
parties. Judgment for plaintiff against both 
defendants was affirmed.—Hupfeld v. Wadley 
et al, Strong, Appellant. California District 
Court of Appeal, Second District, Division 
Two. December 14, 1948. 30 CCH Auro- 
MOBILE Cases 924. 


W. A. Strong, for Appellant. 


Charles T. Lester, Ralph C. Curren, for Re- 
spondent. 


INTOXICATED BUS PASSENGER 
EJECTED 


(NORTH CAROLINA) 


© Struck crossing street 
Superseding negligence 


While plaintiff’s intestate was a passenger 
on defendant Transit Line’s bus, the driver 
ejected him for being drunk and disorderly. 
The petition charged that the driver knew 
that the deceased was in no condition to 
take care of himself and knew that he would 
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have to cross to the other side of the street 
Over One of the main thoroughfares of the 
city, bearing heavy traffic at all times, but 
that he negligently failed to aid the deceased 
in crossing the highway. He further charged 
that soon after being ejected from the bus, 
the deceased attempted to cross the street 
and was struck by a bus of defendant Grey- 
hound Corporation, whose driver was trav- 
eling at a rapid and unlawful rate of speed 
and who should have seen that the deceased 
was confused, incapacitated and unable to 
care for himself. A single action in tort for 
negligence may be maintained against two 
or more defendants only when the plaintiff 
relies on the doctrine of respondeat superior 
or the defendants are joint tortfeasors. After 
being discharged from the bus, plaintiff went 
at least one block before he attempted to 
cross the street. Thus the two events were 
entirely separate and distinct in point of 
time and circumstance. The negligence of 
the first driver was no longer operative or 
active at the time the deceased was struck 
by the second vehicle, but was broken by a 
new, insulating act of negligence which be 
came the superseding proximate cause. ‘The 
was remanded for dismissal of the 
action as to the first defendant and rein- 
statement of the cause as against the other 
defendants.—Shaw, Admr. v. Barnard et al. 
North Carolina Supreme Court. 

15, 1948. Filed January 7, 1949. 
AUTOMOBILE Cases 1014. 


cause 


December 
30 CCH 


Frazier & Frazier, 
tiff, Appellant. 
Welcb Jordan, for Defendants, Appellees. 


Adam Younce, for Plain- 


SUBROGATION CLAIM BARRED 
(TEXAS) —_ _ = 


@ Federal Tort Claims Act 
Anti-Assignment statute 





Is the acquisition of a claim against the 
United States, or an interest in it, by sub- 
rogation, a transfer by operation of law and 
so not within the Anti-Assignment Act, or 
is by act of the parties and invalidated by 
this Act? Ina single suit several judgments 
against the United States were recovered by 
plaintiffs, less sums paid to them by the 
insurer, for damages sustained in a collision 
with a United States Army truck driven by 
a soldier in the scope of his duties. The 
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insurance company also recovered a judg- 
ment against the United States for the total 
amount it had paid. The collision occurred 
in Texas, and suit was brought under the 
Tort Claims Act. The insurer argued that 
it received an interest in plaintiffs’ claims 
by payments made under the policy. If loan 
receipts were executed they were plainly 
assignments and void as against the United 
States. If no formal assignments were 
made, and subrogation alone was relied on 
as equivalent to assignments, the change of 
ownership was still by the voluntary acts 
of the parties, and the net result so far as 
complication, multiplication of claimants, 
and the danger of disputes among the claim- 
ants was the same. Judgment against the 
United States was reversed with directions 
that judgments be entered for the full dam- 
ages inflicted on the injured parties, ignoring 
the claim of the insurer.—United States of 
America v. Hill et al. United States Court 
of Appeals for the Fifth Circuit. Decem- 
ber 17, 1948. 30 CCH AuvuromosILeE CASsEs 
912. 

A. W. Christian, Assistant United States At- 


torney, Frank B, Potter, United States Attorney, 
Fort Worth, Texas, for Appellant. 


Raymond W. Richards, Amarillo, Texas, for 
Appellees. 


ORAL CONTRACT TO INSURE 





(ARKANSAS) 
@ Verbal assurance to local agent 


Plaintiff sought to recover from defendant 
insurer a portion of the loss he sustained 
when one of his trucks collided with one 
owned by a third party. Having negotiated 
for the purchase of a new truck to be financed 
through the bank, plaintiff discussed modi- 
fication of the terms of a policy covering 
personal injury, property damage and com- 
prehensive fire and theft with the bank. 
The cashier of the bank managed the Hughes 
Insurance Agency. Defendant insurer claimed 
that none of these coverages extended to 
the particular damage to plaintiff's vehicle, 
but that there had been a discussion directed 
to the advisability of adding collision insur- 
ance with a $100 deductible clause. No in- 
dorsement had been executed, no premium 
had been paid, and there was no offer to 
pay. Plaintiff showed that as a condition 
precedent to the bank’s agreement to finance 


his purchase of a new car, collision coverage 
was necessary. Plaintiff argued that as an ex- 
ception to the rule requiring written indorse- 
ments, oral assurances of coverage, or 
extension in point of time, had been given 
by the Hughes Agency in other cases, with 
approval by the general agency. Therefore, 
acquiescence in the course followed would 
be implied. There was evidence that the 
bank cashier, by telephone and letter, com- 
municated with the general agency and was 
told that the company regarded itself as 
bound for the additional coverage. The 
terms of an oral agreement to insure will 
be enforced if made by a general agent or 
on behalf of the company by one acting 
within the scope of his actual or apparent 
authority. The verbal assurance of collision 
coverage on the additional truck purchased 
by plaintiff, given by the general agency to 
the local agent over the telephone, was suff- 
cient on which to base the oral contract to 
insure. Upon reduction in amount, the 
judgment was affirmed.—National Auto- 
mobile Insurance Company v. Dalton. Ar- 
kansas Supreme Court. November 15, 1948. 
30 CCH AuTomosiLe Cases 716. 

Pryor, Pryor, Dobbs & Barham, for Appel- 
lant. 

Bates, Poe & Bates, for Appellee. 


DRIVER FAINTS AT WHEEL 


(CALIFORNIA) 
e Employer’s liability 
Passenger injured 


Plaintiff, a passenger in a hired funeral 
car, was injured when the driver fainted at 
the wheel and crashed into a light standard. 
He had driven for thirty years and was 
apparently in good health. Plaintiff argued 
that defendant funeral parlor owners should 
have known that the sixty-seven-year-old 
driver had suffered a fainting spell three 
months before the accident; that he had 
been involved in another accident the 
year before at which time he stated that 
he had been dizzy; and that after the 
accident it was found that he had strained 
heart muscles. There was no error in giving 
the instruction on unavoidable accident. 
California has approved the rule that, as 
between an innocent passenger and an in- 
nocent fainting driver, the former must 
suffer. Defendants met the burden of prov- 
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ing non-anticipation. Judgment for defend- 
ants was affirmed.—Ford v. Carew & 
English et al. California District Court of 
Appeal, First District, Division One. De- 
cember 17, 1948. 30 CCH AUTOMOBILE 
Cases 1095. 

Melvin M. Belli, for Appellant. 


Daniel J. O’Brien, Bronson, Bronson & Mc- 
Kinnon, for Respondents. 


DRIVER'S DUTY AT CROSSING 


(MARYLAND) 


e Fog, heavy rain 
Windows closed, motor running 


It was not quite daylight as plaintiff 
approached the railroad crossing in a heavy 
rain. He stopped about twelve feet from 
the crossing, looked up and down the 
track, and saw nothing. Upon reaching the 
crossing he was struck by a lighted freight 
train consisting of an engine and 107 cars. 
There was no whistle blown or bell rung, 
and there was no watchman or automatic 
signals. Reversing a judgment for plaintiff, 
the court held him to be guilty of con- 
tributory negligence as a matter of law in 
failing to lower his windows and turn off 
his motor so as to obtain the maximum 
opportunity for hearing an approaching 
train, since he had stated that he could 
not see more than two automobile lengths 
in the fog.—Western Maryland Railway 
Company v. Davidson. Maryland Court 
of Appeals. Filed January 14, 1949. 30 
CCH AvuToMoBILE CAseEs 1105. 

Walter C. Capper, Cumberland, Maryland, 


Paul S. Parsons, Baltimore, Maryland, for Ap- 
pellant. 


Thomas L. Richards, William H. Geppert, 
Cumberland, Maryland, for Appellee. 


WRONG NAME OF DRIVER 
REPORTED TO INSURER 


(COLORADO) 
@ Cooperation clause 


Defendant insurer refused to pay a judg- 


ment entered against plaintiff, claiming 
breach of the cooperation clause. Specifi- 
cally, it contended that plaintiff failed to 
assist in securing evidence and that at the 
time its representatives were investigating 
the accident, plaintiff stated facts under 
which there would be no legal liability on 


the part of plaintiff to respond in damages, 
but at the trial plaintiff testified to con- 
trary facts by reason of which he was held 
liable. The insured had relied upon the 
statement of his daughters that an elder 
daughter, who was a licensed driver, was 
operating the vehicle at the time of the 
accident, when actually the car was being 
driven by a sixteen-year-old daughter, who 
had no license. The insured did not learn 
the truth until after the company had 
refused to defend the action brought 
against him. His mistake in reporting the 
name of the driver was not wilfully or 
knowingly made. Judgment for the insured 
was affirmed.—Farmers Automobile Inter- 
Insurance Exchange v. Konugres. Colo- 
rado Supreme Court. January 31, 1949. 
30 CCH AuTomoBILe Cases 1140. 

Wolvington & Wormwood, for 
Error. 

Frank H. Hall, for Defendant in Error. 


HAULING CONTRACTOR 
BACKS INTO WORKMAN 


(TEXAS) 


@ Joint tortfeasors 
Right of contribution 
Statute cited 


While engaged in trucking materials to 
a concrete mixing machine operated on a 
street-paving job by a general contractor, 
a hauling contractor backed into a sub- 
contractor’s employee, who was engaged in 
curb and gutter work. The injured work- 
man recovered from the hauling contractor, 
who recovered against the general con- 
tractor, who had failed to provide a watch- 
man on the job. On appeal, the judgment 
for contribution was reformed so as to 
award the hauling contractor recovery 
against the general contractor for only one- 
half the amount of the judgment. Under 
Article 2212, Vernon’s Annotated Civil Stat- 
utes, the rigor of the common law rule 
was modified and enlarged so as to allow 
enforced contribution among joint tort- 
feasors who are in pari delicto as to each 
other, thereby placing the burden equally 
upon all solvent tortfeasors. Since both 
the hauling contractor and general con- 
tractor were guilty of wrongful conduct 
which joined and concurred in bringing 
about the injury, they stood in pari delicto, 


Plaintiff in 
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and must share equally the burdens arising 
from their wrongful conduct.—Austin Road 
Company v. Pope et al. Texas Supreme 
Court. January 5, 1949. 30 CCH AvtTo- 
MOBILE CASEs 1115. 

Strasburger, Price, Holland, Kelton & Miller, 
Hobart Price, Dallas, Texas, for Petitioner. 

Cantey, Hanger, McKnight & Johnson, J. A. 
Gooch, Fort Worth, Texas, for Pope. 

Joe Spurlock, Paul J. McClung, Fort Worth, 
Texas, for Respondents. 

S. A. Crowley, Fort Worth, Texas, for Jackson. 


CAR ROLLS DOWN 
STEAMSHIP RAMP 


(MICHIGAN) 


@ Declaratory judgment 
Omnibus clause coverage 


Stuit and his wife, desiring to go from 
Muskegon to Milwaukee on the Milwaukee 
clipper, drove to the dock company’s prop- 
erty. An employee of the dock company, 
loaded the Stuit car on the boat, drove it 
part way up a ramp and left it there. The 
car backed down the ramp and fatally 
injured one Julia Mullen, whose adminis- 
trator brought suit against the dock com- 
pany. The dock company and its insurer 
then brought an action against defendant 
insurer under the Federal Declaratory Judg- 
ment Act, on the theory that the dock 
company was also protected as an “insured” 
under the omnibus clause of the automobile 
policy issued to Stuit by defendant. The 
omnibus clause extended coverage to “any 
person while using the automobile and any 
person or organization legally responsible 
for the use thereof, provided the actual use 
is with the permission of the named insured.” 
The court concluded that the dock company 
was an “insured” and that the automobile 
insurer was obligated to participate with 
the dock insurer in the defense of the death 
action and to pay its proportionate share, 
not exceeding $10,000 of any settlement 
made or judgment rendered in that suit. 
—West Michigan Dock & Market Corpora- 
tion et al. v. Saint Paul-Mercury Indemnity 
Company. United States District Court, 
Western District of Michigan, Southern 
Division. January 20, 1949. 30 CCH Avto- 
MOBILE CASEs 1108. 

Alexander, Cholette, Buchanan, Perkins & 


Conklin, 1007 Peoples National Bank Building, 
Grand Rapids, Michigan, for Plaintiffs. 


VOCE 


Mitts & Smith, 726 Grand Rapids National 
Bank Building, Grand Rapids, Michigan, for 
Defendant. 


WHAT IS ‘‘PROPERTY” 
UNDER DRAM SHOP ACT? 


(ILLINOIS) 


© Daughter’s death 
Mother’s action 


While under the influence of intoxicants 
imbibed in defendants’ taverns, McGarvey 
was involved in a collision with a vehicle 
in which plaintiff's eighteen-year-old un- 
married daughter sustained fatal injuries, 
In an action under the Dram Shop Act, 
plaintiff claimed that she had been damaged 
in her property by the death of her daughter 
to the extent of $10,000. There was no 
claim that she was injured in her means 
of support. Section 14 of the Dram Shop 
Act creates a right of action in favor of 
and enumerates three remedies for parents, 
among others, who become injured “in 
person or property, or means of support” 
against persons, who, by selling or giving 
alcoholic liquor, cause the intoxication of 
the person responsible for the injuries. The 
General Assembly did not see fit to include 
a remedy for “pecuniary injuries” as pro- 
vided by the Wrongful Death Act. In the 
absence of an express provision by the 
legislature, the court declared that it was 
not warranted in extending the commonly 
accepted meaning of injury to property 
beyond injury to tangible real or personal 
property. Judgment for defendants was 
affirmed.—Howlett v. Doglio et al. Illinois 
Supreme Court. January 19, 1949. 30 
CCH AvuTomoBILe Cases 1087. 

Harold Broverman, Scott Hoover, Taylorville, 
Illinois, for Appellant. 


Hershey & Bliss, Taylorville, Illinois, Ekern, 
Meyers & Mathias, Donald L. Thompson, Chi- 
cago, Illinois, for Appellees. 


RELIEF BUS LEAVES ROAD 


(NEW JERSEY) 
@ First carrier’s liability 


Plaintiffs were en route to work at a 
government arsenal when defendant’s bus 
became disabled. It was 1 A. M. on a 
bitterly cold night in open country. In 
response to the driver’s telephone call, the 
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manager stated that a relief bus would be 
sent, but none appeared. Someone appealed 
to the arsenal for aid, and a government 
bus picked up the driver and passengers. 
En route the bus left the roadway, mounted 
a curb and crashed into a wall. Defendant 
sought to avoid liability on the basis that 
it was not the operator of the second bus, 
and the driver was not its employee. The 
carrier owed a duty to its passengers to 
carry them safely to their destination. 
Whether it procured the army bus to 
rescue plaintiffs, or whether upon learning 
that its bus was disabled, it left plaintiffs 
to freeze and took no effective measures for 
their aid, it was equally liable. Judgment 
for plaintiffs was affirmed.—Sibley et al. v. 
City Service Transit Company. New Jer- 
sey Superior Court, Appellate Division. 
January 27, 1949. 31 CCH AUTOMOBILE 
CAsEs 8. 

John A. Laird, 17 Academy Street, Samuel 


H. Berlin, 790 Broad Street, Newark, New Jer- 
sey, for Plaintiffs, Respondents. 


Verling C. Enteman. McCarter, English & 
Studer, 11 Commerce Street, Norman L. Gill, 
13 Commerce Street, Newark, New Jersey, for 
Defendant, Appellant. 


HUSBAND 
CLAIMS PECUNIARY DAMAGE 


(ARKANSAS) 
e Insurer’s liability 





Plaintiff's wife was injured while riding 
as a guest in his vehicle, which upset 
through accidental means. Necessary medi- 
cal expenses were paid by plaintiff, who 
demanded reimbursement from his liability 
insurance carrier, Act 61 of 1935 denies a 
cause of action to any person transported 
as a guest unless the vehicle is willfully 
and wantonly operated. Plaintiff argued 
that his demand rested upon a contractual 
obligation not expressly or by necessary 
implication excluded by statute. The court 
ruled to the contrary, holding that plain- 
tiff's claim to reimbursement was depend- 
ent upon his wife’s right to maintain a 
claim against him. Although plaintiff was 
pecuniarily damaged, “Act 61 must be read 
into indemnifying policies. A clear purpose 
of the legislation was to protect the insurer 
against claims arising in the circumstances 
here shown.” Judgment for the insurer 


was affirmed.—Tate v. The Paul Revere 
Fire Insurance Company. Arkansas Su- 
preme Court. January 10, 1949. 31 CCH 
AUTOMOBILE CASES 9, 


Troy W. Lewis, for Appellant. 
McMillen & Teague, for Appellee. 


SPLITTING RULE WAIVED 


(GEORGIA) 


@ Wrongful death action 
Settlement with six children 








The father of eleven children was killed 
by the negligence of a tortfeasor, who paid 
to each of six of the children $250 for his 
interest in the life of the father and took 
a complete release from them. Did an 
action lie in the five children who did not 
accept money and sign a release? When 
defendant settled the claims of six of the 
children, it thereby waived the rule against 
splitting a cause of action. The court 
concluded that an action would lie in the 
other five children for their proportionate 
part of the value of their father’s life. The 
petition was not subject to any of the 
grounds of demurrer asserted by defendant. 
—Southeastern Greyhound Lines v. Wells 
et al. Georgia Supreme Court. January 12, 
1949. 31 CCH AvutTomosite CAsEs 2. 

Martin, Martin & Snow, Macon, Georgia, for 
Appellant. 


E. O. Dobbs, Dobbs & Whitmire, Barnesville, 
Georgia, for Appellees. 


DAUGHTER INJURED— 
FATHER’S LIABILITY 





(CONNECTICUT) 
@ Emancipation of minor 


twenty-year-old unmarried 
daughter, was injured while riding as a 
passenger in her father’s car. Until her 
graduation from grammar school, defendant 
paid for all of her expenses including those 
for clothing, medical care, music lessons 
and spending money, in addition to pro- 
viding her with room and board at home. 
Shortly after she graduated, plaintiff asked 
her father about going to work, stating ’ 
that she would pay her expenses because 
she would be earning her own money. The 
court was of the opinion that the trial 
court erred in directing a verdict for de- 


Defendant’s 
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fendant, since the question of whether 
plaintiff had been emancipated was one of 
fact for the jury. Emancipation from the 
father’s control may be as perfect when 
they both live together under the same roof 
as if they were separated. Judgment for 
defendant was reversed and a new trial 
ordered.—Wood v. Wood. Connecticut Su- 
preme Court of Errors. January 18, 1949. 
30 CCH AvutomosiLe Cases 1120. 

Samuel I. Safenovitz, Arthur F. Libby, for 
Plaintiff, Appellant. 

S. Gene Munford, for Defendant, Appellee. 


GAS AND OIL 
PAID BY PASSENGER 


(NORTH CAROLINA) 


@ Status of occupants 
Contract v. courtesy 





Plaintiffs were injured while riding as 
passengers in defendant’s car on a trip 
from Winston-Salem, North Carolina to 
Elizabeth, New Jersey. Plaintiffs con- 
tended that when defendant informed plain- 
tiff Harold Morse that he could not make 
the trip because he was without funds and 
that he consented to go only after Harold 
Morse agreed to purchase all the gas and 
oil to be used on the trip, they were not 
guest passengers within the meaning of the 
Virginia guest statute. Voluntary offer or 
insistence of a guest to share the expenses 
of an automobile trip, or the voluntary 
purchase of gas and oil by such guest while 
on a trip, will not destroy the host-guest 
relationship. Whether or not plaintiff 
Harold Morse and defendant entered into 
an agreement which obligated Morse to 
purchase the gas and oil to be consumed 
on the trip and such agreement was made 
a condition or consideration, without which 
defendant would not have undertaken the 
trip, was a question for the jury. If such 
a contract was made, payment of the gas 
and oil bills would constitute payment for 
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transportation within the purview of the 
statute. Judgments of nonsuit were re- 
versed.—Morse et al. v. Walker. North 
Carolina Supreme Court. January 25, 1949. 
Filed February 4, 1949. 31 CCH Avr. 
MOBILE CASES 32. 


Eugene H. Phillips, for Plaintiffs. 


Womble, Carlyle, Martin & Sandridge, for 
Defendant. 


SUITCASE FALLS FROM 
BAGGAGE RACK 


(IOWA) 
@ Bus company’s liability 


A suitcase which had been placed by 
another passenger in a rack above plain- 
tiff’s head fell from its position and struck 
plaintiff. It is not negligence for a carrier 
to permit a passenger to carry or keep his 
baggage in his possession and control, and 
the negligence of the owner is not attributa- 
ble to the carrier, unless it knew, or in the 
exercise of ordinary care should have known 
that the baggage was placed in a position 
that would endanger other passengers. 
Since the bus driver did not place the 
luggage in the rack, the res tpsa loquitur 
doctrine was inapplicable. He could not 
have anticipated that a passenger would be 
negligent in placing the luggage in the 
rack or that another passenger would be 
negligent in removing luggage which might 
disturb the baggage of others in the rack. 
In the absence of knowledge or notice, 
actual or constructive, one cannot be held 
negligent for failure to anticipate negligence 
in others. Judgment for defendant was 
affirmed. — Merritt v. Interstate Transit 
Lines. United States Court of Appeals 
for the Eighth Circuit. December 28, 1949. 
31 CCH AvuTomoBILe CASEs 44. 

William J. Hotz, Jr., Hotz & Hotz, William 
J. Hotz, William F. Dalton, for Appellant. 


R. B. Hamer, T. F. Hamer, Addison G. Kistle, 
for Appellee. 
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Orchestra's Overseas Tour Insured 


The Philadelphia Symphony Orchestra has procured insurance covering loss 
of expenses due to partial or total cancellation of engagements, resulting from 
war or inability of members to appear by reason of accident or sickness, during 
its tour of Great Britain from May 22 to June 17. 
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Page 
Fire Insurance 
Binders—Replacement (Tenn.) as eae 


Co-insurance Clause — Apportionment 
to small losses (N. Y.)... 


Policy Construed—“Interest 
sured” (Mo.) 
Reformation—Oral contract (IIl.) 


Sale of property—Loss prior to com- 
pletion (Pa.) ... 7 220 


of in- 
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LIQUOR STOLEN 
FROM TRUCKER’S GARAGE 


(ILLINOIS) 
@ Robbery insurance 


Plaintiff was insured under a _ robbery 
policy in which the insurer agreed to in- 
demnify the assured for all direct loss of 
or damage to property caused by robbery 
outside the premises “while such property is 
being conveyed by chauffeur or driver... .” 
The trucks used in plaintiff's business were 
rented from a trucking company which 
maintained a garage in which the trucks 
were housed overnight. The trucks were 
burglarized while in the garage during the 
night, and plaintiff sought recovery for 
the loss of the collections, which were in the 
safes attached to the trucks. The court 
thought that the proper construction of the 
phrase “while being conveyed by a chauf- 
feur or driver” meant that the insurer in- 
tended the risk to apply only when the 
property was under the protective custody 
of a chauffeur or driver, and not while 
stored in premises not owned or controlled 


Page 
Hail and Windstorm Insurance 


Co-insurance Clause—Beach cottages 


damaged (Fla.) 


221 
Public Liability Insurance 
Coverage of Policy—Elevators—Insur- 
er’s duty to defend (N. Y.) 
Robbery Insurance 


Policy Construed—“Conveyed by driv- 
er”—Garaged property (IIl.) 19 
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by the insured. Judgment for plaintiff was 
reversed.—Philip Blum & Company, Inc. 
v. Standard Accident Insurance Company 
Illinois Appellate Court, First District. 
January 24, 1949. Released February 4, 1949. 
6 CCH Fire ann Casuatty Cases 853. 


POLICY ISSUED AFTER LOSS 


(TENNESSEE) 


@ Fire insurance 
Replacement of binder 





The building in which plaintiffs’ business 
was located was burned to such an extent 
that they had to secure another location. 
Pending rebuilding, plaintiffs rented part of 
a warehouse in which to store the furniture 
and household goods which they had pur- 
chased to restock the store when it was 
ready for occupancy. The controversy be- 
fore the court involved the liability of de- 
fendant upon binders and the policy issued 
after a fire occurred at the warehouse. A 
binder is a written memorandum of the most 
important terms of a preliminary contract 
of insurance intended to give temporary 
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protection to the owner pending the investi- 
gation by the company or until the issuance 
of a formal policy. Binders were appro- 
priate because plaintiffs could not tell in ad- 
vance how much furniture they would have 
stored at any one location or how long it 
would be there. It is customary and proper 
for the convenient fixing of premiums and 
payment of claims that a policy is issued in 
lieu of and to take the place of binders even 
after a loss has been sustained which was 
covered by the binder. Defendant was liable 
on the policy only, and not upon the binder 
which the policy replaced, nor upon both of 
them.—Pennsylvania Lumbermen’s Mutual 
Fire Insurance Company v. Holt et al., 
d.b.a. Harley-Holt Furniture Company. 
Tennessee Court of Appeals, Middle Section, 
Nashville. Filed January 27, 1949. 6 CCH 
FrreE AND CASUALTY CAsEs 813. 

Biiley & Powell, Nashville, 
Plaintiff in Error. 


Goodpasture, Carpenter & Dale, 
Tennessee, for Defendant in Error. 


Tennessee, for 


Nashville, 


LOSS PRIOR 
TO COMPLETION OF SALE 


(PENNSYLVANIA) 


e Fire insurance 
Vendor as trustee 


Plaintiff entered into an agreement with 
Perkins to purchase property; but before 
the negotiations were completed, the prop- 
erty was damaged by fire. Subsequently, the 
negotiations were continued, and plaintiff re- 
ceived a deed for the property. A conference 
between the insurers resulted in apportion- 
ment of the loss, and the two insurers sent 
drafts to Perkins, whose attorney returned 
them, stating that Perkins had received the 
full purchase price of the property. De- 
fendants refused payment to plaintiff. After 
Perkins’ death, plaintiff brought suit, asking 
the court to compel the insurers to pay the 
proceeds to Perkins’ executors to hold as 
trustees for plaintiff. As between the insured 
and the insurers, the insured remains the 
owner until the sale is completed, but as 
between the vendor and the vendee, the 
vendor holds only the legal title, and if he 
receives the proceeds of the insurance policy 
on his property, he holds these as trustee 
for the buyer. Plaintiff was entitled to 
$49,353, the amount of the fire damage.— 
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Dubin Paper Company v. Insurance Com- 
pany of North America et al. Pennsylvania 
Supreme Court, Eastern District. January 
10, 1949. 6 CCH Fire ANp CASUALTY Cases 
821. 


Horace Michener Schell, 1804 Lincoln Liberty 
Building, Frank Rogers Donahue, 2318 Packard 
Building, J. Horace Churchman, Charles J, 
Biddle, 117 S. Seventeenth Street, Philadelphia, 
Pennsylvania, for Appellants. 


Charles E. Henworthey, 747 Union Trust 
Building, Arlin M. Adams, Earl G. Harrison, 
Schnader, Harrison, Segal & Lewis, 1719 Pack- 
ard Building, Philadelphia, Pennsylvania, for 
Appellee. 


INSURED’S INTEREST IN PROPERTY 


(MISSOURI) 


@ Fire insurance 
Declaratory judgment 


Defendant issued a fire insurance policy 
insuring “Julia Magee to an amount not 
exceeding $5000, nor in any event for more 
than the interest of the insured” against loss 
by fire of a two-family dwelling. On the 
date the dwelling was destroyed by fire, its 
reasonable value was $7,200. The insurer 
took the position that the insured owned 
only a one-third interest in the property. 
Plaintiff argued that the insurer’s agent 
knew that she was administratrix of her 
husband's estate and had charge of the prop- 
erty. However, that knowledge would not 
be inconsistent with her purpose and desire 
to insure only her individual interest. De- 
fendants failed to sustain their burden that 
the policy insured the interest of any other 
person than Julia Magee, individually. If she 
failed to obtain fire insurance covering the 
interests of the remaindermen, that was a 
matter between herself and the children. 
Defendant Julia as administratrix had no 
interest in the policy, nor did the defendant 
children. Julia was entitled to the face of 
the policy, with interest.—Michigan Fire 
and Marine Insurance Company v. Magee 
et al. Kansas City Court of Appeals, Mis- 
souri. February 7, 1949. 6 CCH Fire AND 
CASUALTY CAsEs 817. 


Hogsett, Trippe, Depping & Houts, Kansas 
City, Missouri, Lawson, Hale & Coleberd, Lib- 
erty, Missouri, for Appellant. 


Robert F. Sevier, Liberty, Missouri, Harry 
Hall, James Campbell, Kansas City, Missouri, 
for Respondents. 
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ORAL CONTRACT 
TO CHANGE NAMED INSURED 


(ILLINOIS) 
e Fire insurance 
Reformation of policy 


Defendant issued a fire insurance policy 
on certain property to Benjamin Black, ad- 
ministrator of the estate of Louise Thomp- 
son. After delivery of the policy the 
administrator discovered that the real estate 
was not owned by the decedent at the time 
of her death, but was held in joint tenancy 
with her divorced husband, who survived 
her, and that it was owned by Harriet Blu- 
menthal, who was the grantee of Thompson 
ina deed made by him after the death of the 
decedent. He approached the insurer’s agent 
for the purpose of having him issue a policy 
covering the premises in behalf of Harriet 
Blumenthal. The complaint alleged that the 
agent stated to Black that it would be 
cheaper and more expedient to change the 
name of the insured in the policy to Harriet 
Blumenthal. Black then assigned the policy 
to Harriet Blumenthal and delivered the 
policy to the agent for the purpose of hav- 
ing him make the change. While the policy 
was still in the agent’s possession, the prop- 
erty was destroyed by fire. Subsequently, 
Harriet Blumenthal assigned her entire 
interest in the policy to plaintiff. The com- 
plaint asked that the insurer be compelled 
to reform the policy so that it would name 
Harriet Blumenthal instead of Black as in- 
sured. The court concluded that the testi- 
mony as to the alleged oral contract between 
the agent and Black did not warrant refor- 
mation. The decree ordering reformation 
was reversed and the cause remanded for a 
new trial—Laffer v. Hartford Fire Insur- 
ance Company. Illinois Appellate Court, 
First District. December 30, 1948. Released 
January 18, 1949. 6 CCH Fire aNnp CASUALTY 
Cases 807. 


BEACH COTTAGES 
DAMAGED IN STORMS 


(FLORIDA) 
e Hail and windstorm insurance 
Co-insurance clause 
Plaintiff, who owned a number of beach 
cottages which were damaged by a hail- 
storm and six months later by a hurricane, 


VUE 


brought suit against the appraisers and in- 
surer, seeking a revision of the awards. The 
appraisers had fixed the sound value of one 
class of buildings at $2,800 and the other 
class at $2,600. If these values were adopted, 
the co-insurance clause would become effec- 
tive. The court upheld the lower court’s 
findings that the calculations were erroneous 
because the amount of partial reparable loss 
to the roofs of the structures had been estab- 
lished by taking depreciation into account, 
and “sound value” had been fixed by adopt- 
ing the probable cost of replacement in new 
materials without allowance for depreciation. 
The trial judge determined that the correct 
measure of compensation for partial loss 
would be the cost of economical repair, not 
exceeding the value; that “sound value” 
should be arrived at by replacement cost less 
depreciation; and that a depreciation of three 
per cent for nine years was fair. Since the 
cost of replacing the two classes of property 
was reduced by twenty-seven per cent, the 
remainder was less than twice the amount 
of insurance against loss by windstorm and 
hail, and the co-insurance clause did not 
become effective. The decree of the lower 
court was affirmed.—Glens Falls Insurance 
Company et al. v. Gulf Breeze Cottages, Inc. 
Florida Supreme Court. Filed February 8, 
1949. 6 CCH Fire Anp Casuatty Cases 850. 

Fisher, Fisher, Hepner & Fitzpatrick, for Ap- 
pellants. 

Coe & Eggart, for Appellee. 


ELEVATOR ACCIDENT 
IN PET SHOP 


(NEW YORK) 
@ Public liability insurance 
Coverage of policy 
Insurer’s duty to defend 


While in the insured’s pet shop, plaintiff 


fell down the elevator shaft. Insured’s lia- 
bility policy provided coverage for injury 
caused by accident arising out of the owner- 
ship, maintenance, ordinary alterations and 
repairs or use of the premises in the con- 
duct of the business. An exclusion clause 
provided that the insurance did not apply to 
the ownership, maintenance or use of any 
elevator, unless described in the policy. 
Under the heading “Description of Elevators” 
appeared the word “None.” Although plain- 
tiff’s injuries occurred in “the conduct of the 
business described in the Declarations and 
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carried on at the premises,” they resulted 
from the use of the elevator, and defendant 

was entitled to summary judgment on this 
‘claim. With reference to plaintiff’s claim for 
expenses incurred in the defense of the tort 
action brought against him, the court held 
that from the allegations in the tort action, 
it did not appear that the injury was ex- 
cluded from the policy coverage. Therefore, 
the insurer was obliged to defend the suit, 
and by failing to do so became liable to the 
insured for all reasonable and necessary ex- 
penses incurred in its defense. Plaintiff's 
motion for summary judgment on his second 
claim was granted.—Lee v. The Aetna 
Casualty & Surety Company. United States 
District Court, Southern District of New 
York. January 19, 1949. 6 CCH Fire Anp 
CasuaLty Cases 856. 

H. Lee Kanner, 219 Broadway, New York, 
New York, for Plaintiff. 


Daniel Miner, 111 Fulton Street, New York, 
New York, for Defendant. 


CO-INSURANCE CLAUSE 
APPLIES TO SMALL LOSSES 


(NEW YORK) 


e Fire insurance 
Appraisal of undamaged property 


Plaintiff’s thirteen-story building was in- 
sured by three companies for a total of 
$500,000. A small portion of the seventh 
floor was damaged by fire to an extent of 
less than five per cent of the total insurance 
in force. The New York Standard Average 
Clause contains this proviso: “In the event 
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that the aggregate claim for any loss is both 
less than $10,000 and less than five per cent 
of the total amount of insurance upon the 
property described herein at the time of loss, 
no special inventory or appraisement of the 
undamaged property shall be required,” 
Plaintiff contended that this proviso exempts 
small losses from the abatement of the co- 
insurance clause, whereas the insurer argued 
that under the policies the insurers have the 
right to have the appraisers report the sound 
value of the entire building to use as the 
value term of the so-insurance formula 
which, if applicable, would reduce the ag- 
gregate recovery in all three actions from 
$6,296.82 to $2,459.70. The court affirmed a 
judgment which denied plaintiff's motion to 
dismiss defendant’s partial defense. A dis- 
senting opinion urged that small losses be 
exempt for the reason that the insured would 
be obliged to obtain an appraisal of his own 
to controvert that of the insurer, regardless 
of whether the policy imposed any legal 
obligation to hire an appraiser, and pointed 
out that in the case of minor losses the fees 
of appraisers and the other costs of deter- 
mination of the value of the entire property 
are likely to approximate or exceed the 
amount of the loss—New York Life Insur- 
ance Company v. Glens Falls Insurance 
Company. New York Supreme Court, Ap- 
pellate Division, First Department. January 
31, 1949. 6 CCH Fire Anp Casuatty Cases 
861. 

Charles M. Swezey, Dudley Davis, for Appel- 
lant. 


Samuel A. Berger, Abraham Kaplan, David A 
Ticktin, Powers, Kaplan & Berger, for Re 
spondent. 
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Television in Automobiles? 


The National Committee for Traffic Safety places itself on record as strongly 
opposed to the unrestricted use of television receivers in motor vehicles and 
recommends that the states take appropriate action in line with the following 
statute: “No person shall, drive any motor vehicle equipped with any television 
viewer, screen or other means of visually receiving a television broadcast which 
is located in the motor vehicle at any point forward of the back of the driver's 
seat, or, which is visible to the driver while operating the motor vehicle.” 
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Page 
Accident Insurance 
Injury in scuffle— Self 
(Tex.) 
Reduction of benefit—Increased has- 
ard (Wash.) 
Attachment of Liability 
Change in premium date requested— 
Death prior to reissuance (Tex.) 
Immediate effect—Agent’s authority 
(Md.) 
Disability Benefits 
Head injury—Accident v. disease 
(N. Y.) 226 
Late proof of loss—Waiver (Tex.) 228 
Double Indemnity 
Accident v. suicide (Mo.) 224 
Aviation, war exclusion — Agent's 
misstatement (Minn.) 
Post-operative stock (Utah) 224 
Pulmonary embolism following oper- 
ation (Idaho) 223 


defense 


225 


PULMONARY EMBOLISM 
FOLLOWING OPERATION 


(IDAHO) 
® Double indemnity 


Following an operation for recurrent in- 
guinal hernia, the insured was returned to 
his hospital room in apparently good condi- 
tion, and opiates and sedatives were admin- 
istered, which were a part of the standard 
and recognized treatment. The 
caused heavy snoring, choking and coughing ; 
and although the insured was a heavy snorer 


opiates 


while sleeping under natural conditions, the 
medication caused the choking, coughing 
and snoring to become more violent, causing 
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LIFE, HEALTH AND ACCIDENT 


Page 
Health Insurance—Mail-order—State 
Blue Sky Law violation (Va.)..... 229 
Hospital Insurance—A ppendectomy— 
Time limitations (Tex.) 229 
Misrepresentations in Application — 
Diabetic, kidney condition— 
Matertality (La.) 
National Service Life Insurance 
Change of beneficiary 
(D. C.) 
(IIl.) - 
Proceeds of Policy—Insured murdered 
by beneficiary —Administrator’s 
rights (Ohio) 
Rival Claimants 
Beneficiary designation—Policy and 
application conflicting (IIl.) 
Insured’s estate v. beneficiary's es- 
tate—Community froperty (Cal.) 
Sound Health Clause—Chronic bron- 
chitis (Wash.) 


a pulmonary embolism from which death 
resulted about twenty hours after the opera- 
tion. The medical testimony was to the effect 
that this condition was most extraordinary 
and not to be expected or foreseen. The 
court rendered a judgment for double in- 
demnity for plaintiff, holding that plaintiff 
had established accidental death and _ that 
the insurer failed to bring itself within the 
‘SlIness, disease or bacterial infection” ex- 
ception relied upon to defeat recovery.— 
Wilson v. New York Life Insurance Com- 
United States District Court, District 


February 2, 


pany. 

of Idaho, Eastern Division. 

1949. 13 CCH Lire Cases 671. 
Ben W. Davis, Pocatello, Idaho, for Plaintiff. 


A. L. Merrill, Pocatello, Idaho, J. L. Eberle, 
Boise, Idaho, for Defendant. 
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GAMBLING HALL AFFRAY 


(MISSOURI) 


© Double indemnity 
Accidental death v. self-destruction 


The insured met his death from a gunshot 
wound in a gambling hall shooting affray. 
Whether the insured intentionally took his 
own life had to be determined from the 
circumstances because no witness testified 
that he saw the fatal shot fired. However, 
the uncontradicted eyewitness evidence was 
to the effect that throughout the affray, the 
insured was armed with a pistol, and no 
other gun was even suggested as having 
been in the building. The insured shot two 
men with this gun and chased another out 
of the hall, firing at him as he ran. The 
pistol from which the bullets were fired had 
been purchased by the insured. The bullet 
that entered the insured’s head was fired at 
very close range, and the gun was found 
under his body. The court concluded that 
the uncontradicted testimony and the cir- 
cumstances all pointed to the insured’s vol- 
untary self-destruction, rather than accidental 
death. The evidence could be explained on 
no other reasonable hvpothesis. Judgment 
for the insurer was affirmed.—Ray v. The 
Mutual Life Insurance Company of New 
York. Kansas City Court of Appeals, 
Missouri. February 7, 1949. 13 CCH Ltr 
CASEs 663. 

George H. Miller, W. W. Blain, Sedalia, Mis- 
souri, for Appellant. 


Blackmar, Newkirk, Eager. Swanson & Midg- 
ley. Kansas City, Missouri, Montgomery, Martin 
& Salveter, Sedalia, Missouri, for Respondent. 


POST-OPERATIVE SHOCK 


(UTAH) 
®@ Double indemnity 


In 1944 the insured was operated upon 
for a perforated duodenal ulcer and removal 
of an abnormal appendix. Immediately after 
the operation he suffered from shock and 
became cyanotic. During the following year 
before a second operation for a post-opera- 
tive ventral hernia, the insured was examined 
to ascertain if his physical condition was 
sate; he was found to be fit. The hospital 
and procedure were standard. During the 
operation it was found that the intestines 
had adhered to the anterior wall, and there 


PAGE 
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were adhesions between the protruding bulge 
of intestines and the next layers. The opera- 
tion was, therefore, prolonged, taking six 
hours, during which time the insured lost 
considerable blood and body fluid. How- 
ever, no mishap occurred, and the patient 
left the operating room in a fair condition 
Later that night he was reported cyanosed 
and died the following day, still in shock. 
Denying double indemnity recovery, the 
court held that post-operative shock to a 
dangerous degree was likely to the insured. 
He was a poor risk, as one doctor indicated: 
his history made a bad prognosis, according 
to another. Death was the result of physical 
infirmity, illness or disease and did not result 
from accidental means within the policy 
terms. Judgment for the insurer was affirmed 
—Kellogg v. California Western States Life 
Insurance Company. Utah Supreme Court 
January 28, 1949. 13 CCH LiFe Cases 645 

Pugsley, Hayes & Rampton, Continental Bank 


Building. Salt Lake City, Utah, for Plaintiff, 
Appellant. 

Ray, Quinney & Nebeker, 
Salt Lake City, Utah, for 
spondent. 


Kearns Building, 
Defendant, Re- 


INSURED MURDERED 
BY BENEFICIARY 
(OHIQ) ts 
e Administrator’s right of recovery 
Failure to surrender policy 


Although the insured struck the first blow 
in an affray with the beneficiary, the latter 
wounded the insured several times with a 
pointed instrument so severely that she died. 
The killing was intentional and felonious, 
barred the beneficiary from recovery and 
established a right to recover in the estate 
of the insured. The policy provided that 
upon proof of death and “surrender of this 
policy and evidence of premium payments 
thereunder,” the insurer would pay. The 
administrator of the insured was unable to 
find the policy after the insured’s death 
Surrender of the policy was not indispens- 
able to recovery. The policy did not in 
express terms make surrender a condition 
precedent, and if the insurer intended to 
make recovery dependent upon so insubstan- 
tial a condition, it should have so stated in 
positive language. Judgment for plaintiff 
was affirmed.—McClain, Admr. v. All States 
Life Insurance Company. Ohio Court ot! 
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Appeals, Hamilton County, First Appellate 
District. February 9, 1948. 13 CCH Lire 
Cases 643. 


Berry, McClain & White, for Plaintiff, Ap- 
pellee. 
Marble 


pellant. 


& Vordenberg, for Defendant, Ap- 


HAND FRACTURED 
IN DRUG STORE SCUFFLE 


(TEXAS) 


e Accident insurance 
Self-defense 


Is a man who strikes the first blow, but 
in self-defense, precluded from recovery un- 
der his accident policy? While plaintiff was 
at work in the prescription department of a 
drug store, a third party approached. Words 
were exchanged; the third party cursed plain- 
tif and said he was going to beat him, 
whereupon plaintiff stepped back, removed 
his glasses and took deliberate aim at his 
antagonist’s chin with the intention of 
knocking him out in one blow. Plaintiff 
missed his opponent’s chin, but struck a 
blow over the eye with his right fist. In 
doing so, he sustained rib injuries and frac- 
tured the bones of his right hand. Affirming 
a judgment for plaintiff, the court ruled that 
if a person is assaulted, he may defend 
himself, and injury which he sustains in so 
doing is accidental—Texas United Life and 
Casualty Company v. Parrish. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. January 28, 1949. 13 CCH LiFe 
Cases 637. 

Herman Glosserman, San Antonio, Texas, 


Simon & Simon, Richard U. Simon, Fort Worth, 
Texas, for Appellant. 


M. Hendricks Brown, William B. Townsend, 
Fort Worth, Texas, for Appellee. 


NAVY PILOT LOST AT SEA 


(MINNESOTA) 


® Double indemnity 
Agent’s inaccurate statement 


The insured met his death in a training- 
plane crash at sea while in the line of duty 
with the navy. Under his life insurance 
policy, double indemnity was not payable if 
death resulted from war or any act incident 
thereto or from operating or riding in any 


kind of aircraft. At the time the policy was 
issued, the insured had not entered the armed 
services, and he stated in his application 
that he had not participated and did not 
anticipate participating in aviation. Seeking to 
recover double indemnity, the beneficiary 
contended that in urging the insured to keep 
his policy in force, the agent had written, 
“Your policy has no war restrictions, and 
it affords you full coverage under any cir- 
cumstances.” The inaccurate statement made 
by the agent more than a year after the 
policy was issued, to the effect that its cov- 
erage was subject to no restrictions, was 
of no help to plaintiff. There was no evi- 
dence that the insured was actually misled 
by this statement, and since he was charged 
with knowledge of the policy terms, he could 
not reasonably be held to have been de- 
ceived. Judgment for the insurer was affirmed. 
—Heikes v. New York Life Insurance Com- 
pany. United States Court of Appeals for 
the Eighth Circuit. December 23, 1948. 13 
CCH Lire Cases 654. 

Donald B. Smith, William B. Randall, 


dall, Smith, Blomquist & Krawetz, 
pellant. 


Harold Jordan, W. E. Rumble, Doherty, 
Rumble, Butler & Mitchell, for Appellee. 
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BENEFICIARY CHANGED— 
ONE OR BOTH POLICIES? 


(ILLINOIS) 
@ National Service Life Insurance 





The insured, who carried two $5,000 Na- 
tional Service Life Insurance policies, visited 
his attorney’s office, where he executed a 
“Change of Beneficiary, Veterans’ Admin- 
istration Form 336,” designating his brother 
as beneficiary of $10,000 of National Serv- 
ice Life Insurance. There were no certificate 
numbers shown on the change-of-benefici- 
ary form when it was signed. Three weeks 
later the brother brought to the attorney’s 
office two certificate numbers. Only one 
number was written on the change-of-bene- 
ficiary form by the attorney. The form was 
then given to the brother in a sealed envelope 
addressed to the Veterans’ Administration, 
and the brother deposited it in the mail. The 
court ruled that it was the insured’s intent 
to change the beneficiary on both certifi- 
cates. The insertion of the policy numbers 
in the form and the mailing of the form to 
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the Veterans’ Administration were minis- 
terial acts which were not necessary steps 
in the valid exercise of the personal privi- 
lege granted by the policy to the insured 
to change the beneficiary, Judgment was 
entered for the brother.—Bergmann v. The 
United States of America et al. United 
States District Court, Northern District of 
Illinois, Eastern Division. January 13, 1949. 
13 CCH Lire CAsEs 668. 

Clarence M. Dunagan, 33 N. LaSalle Street, 
Chicago, Illinois, for Plaintiff. 


John B. Stepan, 209 S. LaSalle Street, Chi- 
eago, Illinois, Otto Kerner, Jr., United States 
Attorney, for Defendants. 


HEAD STRUCK BY FALLING FAN 


(NEW YORK) 


@ Disability benefits 
Brain or nervous disease 





The insured, who was struck on the head 
by a falling fan, alleged that his injury dis- 
abled him from performing his duties as 
a physician and from engaging in any occu- 
pation. Denying liability for the weekly ac- 
cident indemnities, the insurer contended 
that the applicant had falsely stated that he 
had never suffered from any disease of the 
brain or nervous system, that the policy 
did not cover disability caused directly or in- 
directly by disease, and that the disability, if 
existing, was caused by a disease of plain- 
tiff’s brain or nervous system. In answer to 
an interrogatory, the insurer alleged that 
plaintiff's disease of the brain or nervous 
system was “symptomized by extreme ner- 
vousness and neurotic tendencies, and an 
abnormal way of life, the basic diagnosis of 
which is not known to this defendant.” The 
court was of the opinion that plaintiff was 
entitled to a more complete answer. Since 
defendants refused either to give the as- 
serted condition a name or otherwise to in- 
dicate the basic diagnosis, plaintiff was 
entitled to know at least what the alleged 
manifestations of the condition were or were 
believed to have been, Plaintiff’s motion 
for a more detailed explanation was granted. 
—Smith v. Aetna Life Insurance Company 
et al. United States District Court, Eastern 
District of New York. January 19, 1949, 
13 CCH Lire Cases 669. 

Arthur J. Brothers, for Plaintiff. 


Daniel Miner, for Aetna Life Insurance Com- 
pany. 
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Ganson J. Baldwin, for Connecticut Genera] 
Life Insurance Company. 


Johnson, Koch & Robison, for Glens Falls 
Indemnity Company. 


BENEFICIARY CHANGED BY 
PERSONAL AFFAIRS STATEMENT 


(DISTRICT OF COLUMBIA) 
e@ National Service Life Insurance 





The insured originally named his sister 
as the beneficiary of his National Service 
Life Insurance policy. His widow’s claim 
is that he changed the beneficiary of his 
policy, naming her. Neither the Veterans’ 
Administration nor the War Department 
was able to find a written change of bene- 
ficiary on any of the forms provided for that 
purpose. However, an AAF Personal Af- 
fairs Statement, executed by the insured 
and witnessed by another officer, contained 
under the heading “Government Life In- 
surance” the name of his wife as beneficiary. 
The insured placed an X in the box opposite 
this heading, indicating that the designation 
of his wife as beneficiary of his government 
life insurance had been accomplished, as 
he understood it, and required no further 
attention. The printed form had given in- 
structions to place an X in the box opposite 
an item that had been disposed of and did 
not require further attention. A writing 
is the minimum requisite to a change in 
beneficiary, but the form of writing, when 
proved, is immaterial. Judgment for the 
widow was affirmed.—Farmakis v. Farmakis 
et al. United States Court of Appeals for 
the District of Columbia Circuit. January 


31, 1949. 13 CCH Lire Cases 641. 


David Rein, for Appellant. 


Warren E. Miller, David 8. Allshouse, for 
Appellee Eleanor T. Farmakis. 

Thomas E. Walsh, Assistant Attorney General, 
Department of Justice, George Morris Fay, 
United States Attorney, Sidney S. Sachs, United 
States Attorney, for Appellee United States. 


DIFFERENT DESIGNATIONS 
IN POLICY AND APPLICATION 





(ILLINOIS) 
@ Rival claimants 
Pursuant to the terms of a group life 


insurance policy issued to his employer, the 
insured filed a written application for a 
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policy in which he designated his wife as 
the beneficiary. The policy, which was de- 
livered to and remained in the insured’s 
possession until his death, named his daugh- 
ter as beneficiary.. The widow argued that 
the individual policy issued to the insured 
was not a part of the contract of, or neces- 
sary to, the insurance. The court pointed 
out that the same rules of construction apply 
to group insurance as to other forms of in- 
surance. An application itself is not the 
contract, but is a mere offer or proposal for 
a contract of insurance. And where the in- 
surer tenders a policy at variance with the 
application, the tender constitutes a counter 
offer. Receipt and retention of the policy by 
the insured with knowledge as to whom it 
was payable constituted ratification. Judg- 
ment for the daughter was affirmed.— 
Metropolitan Life Insurance Company et al. 
y. Whitler et al. United States Court of 
Appeals for the Seventh Circuit. January 
31, 1949. 13 CCH Lire Cases 640. 

James R. Hale, Roy M. Seeley, for Defendant, 
Appellant 

Harold G. Talley, Anthony W. Daly, Thomas 
F. Butt, for Defendant, Appellee. 


CONDITIONAL GIFT FAILS 


(CALIFORNIA) 


e Insured’s estate v. beneficiary’s estate 
Community property 


The insured named his wife as beneficiary, 
contingent upon her surviving him. With 
reference to the beneficial interest, the policy 
provided: “In the event of the death of my 
beneficiary before the insured, the interest 
of such beneficiary shall vest in the insured.” 
(he insured’s wife died a short time before 
her husband, leaving a will in which she 
disposed of her entire estate, including her 
one-half interest in the community property 
of herself and her husband. All of the pre- 
miums on the policy had been paid by the 
husband from community assets. Upon the 
death of the insured, the heirs of the two 
The 
msured’s gift of the entire policy to his wife 
Was not absolute, but was contingent upon 
her surviving him. Consequently, one half 
of the proceeds belonged to the wife’s es- 
tate and the other half to the insured’s 
estate—In The Matter of the Estate of 


estates claimed the policy proceeds. 
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Neumann J. Diedrich. California Superior 
Court, Sacramento County. Filed January 
4, 1949. 13 CCH Lire Cases 658. 


DIABETIC AND KIDNEY 
CONDITION CONCEALED 


(LOUISIANA) 


e Misrepresentations in application 
Materiality 


In a life insurance application made on 
June 19, 1947, the insured represented that 
he had never suffered from kidney disease 
or diabetes and that he had not consulted a 
physician within the preceding five years. 
Less than three months later, he died of 
coronary thrombosis. It was uncontradicted 
that the insured was told by his physician 
that he had diabetes and that he had been 
treated for this ailment over a period of 
weeks within a very short time before mak- 
ing his application for insurance. The evi- 
dence left no room for doubt that he not 
only made false answers, but that he knew 
the answers to be false. The court was of 
the opinion that the false answers were ma- 
terial to the risk. The real issue was not 
that the insured died from coronary throm- 
rather than diabetes, but con- 
cerned with whether the insurer would have 
assumed the risk had the truth with regard 
to the applicant’s health been revealed. The 
trial court did not err in instructing a verdict 
for the insurer. — Rhodes v. Metropolitan 
Life Insurance Company. United States 
Court of Appeals for the Fifth Circuit. Feb- 
ruary 1, 1949. 13 CCH Lire Cases 630. 

Calvin E. Hardin, Jr., 802 Louisiana National 
Bank Building, Baton Rouge, Louisiana, for Ap- 
pellant. 

C. V. Porter, Ben B. Taylor, Louisiana Na- 
tional Bank Building, Baton Rouge, Louisiana, 
for Appellee. 
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CHRONIC BRONCHITIS 


(WASHINGTON) 
@ Sound-health clause 


The insured died of bronchial asthma on 
September 12, 1945. The insurance company 
denied liability on the basis of a violation 
of the sound-hea: * clause. The jury, which 
was instructed that good health means an 
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absence of any disease that has a direct 
tendency to shorten life, returned a verdict 
for the beneficiaries, whereupon the court 
entered judgment n. o. v. in favor of the 
insurer. Hospitalizations in 1940, 1942 and 
1943 had been for bronchial asthma, and the 
autopsy findings indicated that the insured 
must have had this ailment for two, three 
or four years. This testimony would have 
established that the insured was not in good 
health on August 23, 1944, when the policy 
was delivered. Plaintiffs’ witnesses reached 
the conclusion that the records disclosed 
nothing more serious than acute bronchitis; 
that he recovered from each attack; that 
acute bronchitis does not impair the health 
or affect longevity; and that death was at- 
tributable to pneumonia. Included among 
these witnesses were the attending phy- 
sicians during the insured’s last illness, 
doctors who had attended him during other 
hospitalizations and doctors who were in 
daily contact with him in his work. The 
court was unable to agree with the trial 
court that there was no credible evidence 
to sustain the verdict in favor of plaintiffs. 
Judgment for the insurer n. 0. v. was re- 
versed and a new trial granted.—Baker 
et al. v. Mutual Life Insurance Company 
of New York. Washington Supreme Court, 
Department One. January 8, 1949. 13 CCH 
Lire CASEs 649. 


Emory, Howe, Davis & Riese, for Appellants. 


Evans, McLaren, Lane, Powell & Beeks, Louis 
W. Dawson, for Respondent. 


MINE MANAGER INJURED 
AT LABORER’S DUTIES 


(WASHINGTON) 


e@ Executive’s special accident policy 
Reduction of benefit 


The “Executive Special Accident Policy” 
issued to plaintiff contained a standard 
statutory provision that the policy contained 
the entire contract of insurance “except as 
it may be modified by the company’s classi- 
fication of risks and premium rates in the 
event that the insured is injured after having 
changed his occupation to one classified by 
the company as more hazardous than that 
stated in the policy, or while he is doing 
any act or thing pertaining to any occupation 
so classified.” The policy recited that it 


insured plaintiff under “Classification B by 
occupation a manager, mining and manu- 
facturing lime, not superintending; duties, 
office and selling, not delivering.” Plaintiff 
had explained to the agent at the time he 
made application that his duties included 
that of doing work of an absent employee, 
on rare occasions, in order to keep the plant 
operations going. During an employee's ab- 
sence, plaintiff was doing the laborer’s work 
at the foot of a chute through which the 
quarried rocks were conveyed from the side 
of the mountain into a crusher inside the 
mill. While he was feeding the quarried 
material into the crusher, a large rock broke 
loose near the top of the chute and, in its 
descent, struck plaintiff a glancing blow on 
the chest, resulting in his total disability, 
The court was convinced that the weight 
of authority, the better reasoning and the 
demands of justice required it to accept 
the rule that where an insured is injured 
while temporarily performing an act which 
is within the scope of his duties and which 
is incidental to the occupation under 
which he was insured, the amount of the 
indemnity provided in the policy for such 
injury will not be reduced, even though the 
act being performed at the time of the in- 
jury also pertained to a more hazardous 
occupation. Judgment for plaintiff was af- 
firmed.—Bryan v. The Travelers Insurance 
Company. Washington Supreme Court, De- 
partment One. January 7, 1949. 13 CCH 
Lire CAses 616. 

Preston, 
pellant. 

Peyser, Bailey & Cartano, for Respondent. 


Thorgrimson & Horowitz, for Ap- 


LATE PROOF OF LOSS 


(TEXAS) 


@ Disability benefits 
Waiver 


The insured was injured while riding ina 
bus on March 2, 1947. Some 148 days later 
oral notice of injury was given to the in- 
surer’s agent, who advised her that notice 
was given too late, denied liability and would 
not furnish forms with which she could 
make proof of loss or medical reports. The 
accident policy provided for disability bene- 
fits for a period of six months following 
accidental injury and required affirmative 
proof of loss within ninety days and a report 
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of the attending physician every thirty days. 
Plaintiff alleged that because of her serious 
illness and condition she gave notice as soon 
as was reasonably possible. While the ad- 
missions strongly indicated that there was 
no reasonable excuse for not giving notice 
and filing medical reports prior to the 148 
day lapse of time, the court did not believe 
that it was authorized so to find as a matter 
of law. Since notice was given to the agent 
before the expiration of the six-month pe- 
riod of coverage had expired, a question of 
fact as to waiver was at least presented for 
a portion of that period. Judgment of the 
trial court sustaining the insurer’s exceptions 
was reversed and the cause remanded for a 
new trial—The Provident Life and Accident 
Insurance Company v. Hazlitt. Texas 
Supreme Court. January 19, 1949. 13 CCH 
Lire CASEs 604. 

Birkhead, Beckman, Stanard & Vance, John H. 
Wood, Jr., San Antonio, Texas, for Petitioner. 


0. Shelly Evans, Charles J. Lieck, San An- 
tonio, Texas, for Respondent. 


MAIL-ORDER HEALTH INSURANCE 





(VIRGINIA) 
@ Violation of Blue Sky Law 


The State Corporation Commission of 
Virginia entered a cease and desist order 
enjoining and restraining Travelers Health 
Association from offering, advertising, pro- 
moting or selling membership certificates or 
contracts of indemnity insurance in the 
State of Virginia until a permit or author- 
ization to do so had been secured from 
the Commission, as required by the Virginia 
Securities Act. Travelers challenged the 
jurisdiction of the Commission on the 
ground that it had conducted its entire 
business outside the state through the mails, 
and on the ground that the order being 
im personam, service of notice outside the 
state by registered mail was insufficient to 
confer jurisdiction upon the Commission. 
The ct tomary method of soliciting new 
membe: ‘hips had been for the Virginia 
members of the association to recommend 
persons whom they believed were likely 
prospects. The association then writes these 
persons, inviting them to make application 
for membership. An additional Virginia ac- 
tivity lies in the fact that the association 
makes investigations with respect to the 
validity of claims asserted against it arising 


in Virginia. The certificate sent to a Vir- 
ginia applicant was sent subject to his ap- 
proval, resulting in the act of acceptance and 
consummation of the contract occurring in 
Virginia. The order of the Commission was 
affrmed.—Travelers Health Association et 
al. v. Commonwealth of Virginia. Virginia 
Supreme Court. January 10, 1949. 13 Lire 
CASEs 609. 


Hunton, Williams, Anderson, Gay & Moore, 
H. Merrill Pasco, James A. Weems, for Appel- 
lants. 


J. Lindsay Almond, Jr., Attorney General. 
Walter E. Rogers, Assistant Attorney General, 
Blake T. Newton, Jr., for Appellee. 


APPENDECTOMY— 
TIME LIMITATIONS 


(TEXAS) 


®@ Hospital and surgery policy 
Exceptions construed 


A policy issued to plaintiffs on August 20, 
1947, covered loss for hospitalization and 
operation “(c) resulting from surgical op- 
erations . . . and/or any disease which is 
not common to both sexes, the cause of 
which (operation and/or disease) had its 
(or their) beginning more than 180 days 
after the effective date of the policy.” Plain- 
tiff wife suffered an acute attack of ap- 
pendicitis on January 16, 1948, and underwent 
an appendectomy that night. The court con- 
strued subdivision (c) as limiting the in- 
surer’s liability for hospitalization and 
surgery resulting from a disease not common 
to both sexes, to instances in which the 
disease had its beginning after the policy 
had been in effect for 180 days. Although 
subdivision (b) covered reimbursement by 
the insurer for hospitalization and opera- 
tions resulting from sickness which had 
its beginning more than thirty days from 
the effective date of the policy, subdivision 
(c) limited and negatively modified (b) to 
the extent that if such hospitalization and 
operation resulted from a disease “not com- 
mon to both sexes,” there would be no 
liability unless the disease and operation 
had their beginning after the expiration of 
180 days. However, (c) was not applicable, 
since an appendectomy was stipulated by 
both parties to be common to both sexes. 
Judgment for plaintiffs was affirmed.—Com- 
mercial Travelers Casualty Company v. 
Johnson et ux. Texas Court of Civil Ap- 
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peals, Second Supreme Judicial 
Fort Worth. February 4, 1949. 
Lire CASEs 660. 

Pannell, Leeton & Brewster, Harris Brewster, 
Fort Worth, Texas, for Appellant. 


Ronald W. Aultman, D. A. Webb, Fort Worth, 
Texas, for Appellees. 


District, 
13 CCH 


CHANGE IN PREMIUM DATE 
REQUESTED 


(TEXAS) 
e@ Death prior to reissuance 

Defendant rejected an application by 
plaintiff's husband for a policy for $5,000, 
premiums payable quarterly, and as a 
counter proposal tendered a policy for 
$2,500, premiums payable quarterly on named 
dates, fixing September 18 as its effective 
date. The applicant paid the soliciting agent 
the amount of the premium for one month 
and had the policy returned to the com- 
pany, not for a change of its effective date, 
but only for a change from quarterly to 
monthly premium payments. The change 
was never made. While the company was 
seeking to ascertain facts to enable it to 
determine whether or not to accept the 
change requested and reissue the policy, 
plaintiff's husband died. The minds of the 
parties had never met, and the policy was 
never in force. There was no evidence that 
there was any oral agreement between the 
agent and the applicant changing the effec- 
tive date named in the policy. A change in 
mode of payment was requested, but not in 
the effective date. Therefore, the grace pe- 
riod expired prior to the death of plaintiff’s 
husband. Judgment of the trial court for 
the insurer was affirmed.—Southland Life 
Insurance Company v. Vela. Texas Supreme 


Court. January 26, 1949. 13 CCH Lire 
CASEs 634. 

R. L. Dillard, Jr., Dallas, Texas, for Peti- 
tioner. 


Weatherly & Weatherly, Gerald Weatherly, 
Falfurrias, Texas, Gerald Weatherly, Alice, 
Texas, for Respondent. 


come under the social security law. 
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Agents to Assume Employee Status 


It has been announced by the Connecticut General that they are amending 
their agency contracts so that agents will assume an employee status and thus 


Mn 


IMMEDIATE EFFECT OF POLICY 


(MARYLAND) 


@ Limitation in application 
Agent’s authority to waive 


A subagent of defendant’s general agent 
had a luncheon engagement with Mr. 
Samuel, at which time Samuel approved 
the provisions of a $10,000 life insurance 
policy, for which he had applied. The sub- 
agent told Samuel that to make sure the 
policy would be in effect, he would like 
him to pay some portion of the annual 
premium and that if necessary it could be 
changed to semiannual or quarterly pay- 
ments, or otherwise. Samuel gave him $100, 
of which the subagent allocated $70 to this 
particular policy, assuring him that it was 
sufficient to put the policy in force. He 
kept the policy, as Samuel had made a sub- 
sequent appointment to effect a change of 
beneficiary and settle “everything in full.” 
Samuel died of a heart attack on May 12, 
1944, without paying any money other than 
the $70 on the insurance policy. The trial 
court erred in holding that the limitation 
for insurance, providing that only an execu- 
tive of the insurance company had authority 
to make or alter the contract, justified the 
insured in believing that it referred to the 
issuance of the policy and alterations in it 
and promises and statements after the issu- 
ance, and not to the inception of the policy 
The question of whether the insured believed 
the agent’s statement that the policy would 
become effective at once and whether he 
believed that the agent had authority to 
speak for the company should, therefore, 
not have been submitted to the jury. Judg- 
ment for plaintiffs was reversed and a new 
trial granted —Eureka-Maryland Assurance 
Corporation v. Samuel et al. Maryland 
Court of Appeals. Filed December 8, 1948. 
13 CCH Lire Cases 625. 

Jacob S. New, J. Cookman Boyd, Jr., Henry 
M. Decker, Jr., for Appellant. 


Hilary W. Gans, J. B. Randol Carroll, for 
Appellee. 
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IN THE CURRENT PARADE OF CASES ni 


Page Page 
Bailee’s Liability Owner’s Liability _ ms 
Conversion—Coat delivered to im- Baseball club— Spectator injured 


posters (N. Y.) 
Fire—Rented peanut picker (4 Ala.) .. 


Comparative Negligence—Ballroom in- 
vitee’s—Struck by bottle (Neb.) 


Damages—Loss of earning power 


(D. C.) 

Electric Company's Liability — Low 
wires over road (Tex.) 

Federal Tort Claims Act—Pedestrian 
knocked down by sailor—“‘Line of 
duty” construed (La.) 


Hotel’s Liability — Guest injured— 
Shower handle breaking (Cal.) 


Landlord’s Liability—Tenant’s 
injured—lighting (Pa.) 

Municipality's Liability — Defective 
bridge plank (Miss.) 


guest 


Oil Company's Liability—Truck driver 


injured—Fall from catwalk (N. Y.) 2 


munity 


YOUNG MOTHER 


ATTEMPTS TO EXTINGUISH FIRE 


(ARKANSAS) 


INUUUAUUUuudvanevedavanegnvagnvnnennnnngvgvevenenangnenenaet 


(Mo.) 
Bathing beach—Diver injured (Kan.) 
Child bitten by dog (N. H.) 
Drug store—Oil on floor (La.) 
Invitee injured — Sidewalk 
(Cal.) 
Junk yard—Child injured—Z A ttrac- 
tive nuisance (Ind.) .. 
Stadium—S pectator assaulted (Ill.) 
Railroad’s Liability 
Pedestrian injured—Iron pipe across 
dummy (Pa.) . 
Sparks spread—Home owner burned 
(Ark.) 
Switchman injure 3—~-Bachine engine 
(Iil.) 
School District's Liability—Pupil in- 
jured—Unsupervised recess (Wash.) 
Street Railway's Liability—Alighting 
passenger injured—Foot caught in 
door (Ala.) 
Subrogation — Hold harmle ss agree- 
ment — Immunity of tortfeasor 


(Wash.) 


door 


wueveuuyunuennnavuuenennyacaneengevveenggntaigunenngancananenaeiny 


disfigurement when she attempted to extin- 
guish a fire set by sparks from defendant’s 
When plaintiff first 
it was blowing up the steps 


passing locomotive. 
saw the fire, 


of her front porch to the only exit door 
of her home. The court pointed out that 
this was not a case of a volunteer fire 
fighter injured by his own carelessness or 
intemperate method in fighting the fire. 


@ Railroad’s liability 
Sparks spread from locomotive 


A twenty-eight-year-old mother of four 
children sustained permanent injuries and 
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Plaintiff was neither negligent nor intemper- 
ate in her effort to extinguish the fire and 
protect her young children at any cost. 
Judgment for plaintiff was affirmed.— 
Missouri Pacific Railroad Company, 
Thompson, Trustee v. Cunningham. 
Arkansas Supreme Court. January 24, 
1949. 16 CCH NEeEcLIGENcE Cases 644. 
, Ifenry Donham, Thomas Harper, for Appel- 
ant 
Yates & Yates, for Appellee. 


FIRE SPREADS TO WAREHOUSE 


(WASHINGTON) 


@ Railroad crews’ negligence 
Hold harmless agreement 
Immunity of tortfeasor 





A mill warehouse insured by plaintiff 
was burned as the result of the negligence 
of two railroad companies in failing to 
furnish sufficient equipment and crews and 
to use proper care in handling and con- 
trolling a fire started by employees of both 
companies for the purpose of clearing the 
right-of-way. Plaintiff paid the insurance 
claim and became subrogated to the 
rights of the warehouse lessees for the 
damage resulting from the fire. In a lease 
agreement between one of the railroads as 
and the the latter 
agreed to hold harmless the lessor from 
any fire which might result from the oper- 
ation of the lessor’s railroad, and the lessor 
was dismissed from the case because of this 
contractual relationship. However, this 
did extinguish the cause of action 
arising out of the wrong. The fact that 
one joint tortfeasor was protected against 
liability did not affect the liability of the 
other tortfeasor. Judgment against the 
nonlessor railroad was affirmed.—Michigan 
Millers Mutual Fire Insurance Company v. 
Oregon-Washington Railroad and Naviga- 
tion Company et al., Great Northern Rail- 
way Company, Appellant. Washington 
Supreme Court, Department Two. Decem- 
ber 31, 1948. 16 CCH NEGLIGENCE CASES 
622. 

A. J. Clynch, Clark A. Eckart, 
Davenport, for Appellant. 


Cashatt & Turner, Jerome Williams, for Re- 
spondent. 


lessor mill as lessee, 


not 


Harry T. 
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LOSS OF EARNING POWER 


(DISTRICT OF COLUMBIA) 
@ Prior earnings 
Recent change in occupation 





Two weeks before plaintiff fell through 
a trapdoor in defendant’s store, he had 
opened a dry cleaning shop, to which he 
was to contribute his own labor. As proof 
of the value of his earning power, plaintiff 
was allowed to testify to his income for 
two years preceding the accident as man- 
ager of a dry cleaning establishment and 
as a teacher. Defendant argued that his 
earning power in those occupations could 
have no logical bearing upon his earning 
power in conducting the dry cleaning shop. 
The court ruled that the weight of author- 
ity and reason supports the admission of 
testimony as to prior earnings, even when 
there has been a change in occupation. 
“There can be no better way to prove a 
man’s earning power than by past per- 
formance. It reveals by actual test his 
capacity to make money. To cut off such 
proof because of recent change of occupa- 
tion would in many cases work a grave in- 
justice to an innocent victim of another's 
wrong.” Judgment for plaintiff was affirmed. 
—Abraham, d. b. a. Hill Top Market v. 
Gendlin. United States Court of Appeals 
for the District of Columbia Circuit. Feb- 
ruary 7, 1949. 16 CCH NEcLIGENCcE Cases 671. 


W. Cameron Burton, Thomas B. Heffelfinger, 
for Appellant. 


William J. Rowan. for Appellee. 


IRON PIPE 
EXTENDED ACROSS DUMMY 


(PENNSYLVANIA) 
@ Minor tripped 
Railroad’s liability 
Municipality’s liability 


Plaintiff tripped over an exposed two- 
inch iron pipe which extended across the 
dummy between defendant’s railroad tracks, 
which ran in the center of defendant city’s 
street. The railroad argued that with legis- 
lative sanction it had appropriated a por- 
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tion of the street for its exclusive use and 
that by requiring the railroad to provide 
crossings at street intersections, the legis- 
lature had intended a grant of exclusive 
right of occupancy between intersections. 
The court rejected this contention, holding 
that the extent of the grant to construct 
and operate a railroad in the existing street 
is limited to what is expressly granted, 
and nothing in derogation of public use is 
implied. The court likewise rejected the 
city’s argument that it had no right to 
enter upon the right-of-way to remove the 
iron pipe from the dummy and that the 
railroad was charged with the sole responsi- 
bility of maintenance. Certainly what was 
withheld from and not granted to the rail- 
road remained available to the public. For 
twelve years the city had notice of the 
condition of the dummy and failed to act. 
Judgments against both defendants were 
afirmed.—Diblasi, etc., et al. v. The Penn- 
sylvania Railroad Company et al. Pennsyl- 
yvania Supreme Court, Eastern District. 
Filed January 10, 1949. 16 CCH NeEct1- 
cence CAsEs 609. 

Robert M. Landis, Theodore Voorhees, Barnes, 
Dechter, Price, Smith & Clark, Packard Build- 


ing, Philadelphia, Pennsylvania, for Appellant 
Railroad Company. 

Israel K. Levy, I. G. Gordon Forster, John 
J. K. Caskie, Assistant City Solicitors, Frank 
F. Truscott, City Solicitor, Seventh Floor, City 
Hall Annex, Philadelphia, Pennsylvania, for 
Appellant City. d 

Salvatore Paolini, Maurice Freedman, 1703 
Finance Building, Philadelphia, Pennsylvania, 
for Appellees. 


FOOT CAUGHT 
IN STREETCAR DOOR 





(ALABAMA) 
© Alighting passenger injured 


As plaintiff left one of defendant’s street- 
cars, the door fanned shut before she was 
out, caught her right foot and dragged her 
ashort distance. Defendant’s evidence was 
directed toward showing that plaintiff 
could not have been injured as she alleged, 
tor the reason that the cars of its 400 
series could not start if the doors were 
open. Defendant’s witnesses stated that 
cars of the 500 series likewise could not be 
started with the doors open unless the 
mechanism was shorted out by rain or by 
the installation of a “jumper.” Plaintiff’s 


witness testified that during the noon re- 
cess the day the case was being tried, he 
accompanied plaintiff's attorney and ob- 
served defendant’s car Number 596 in 
operation. He testified that as the car 
started, the door started to close, too, “but 
the car would be going and the doors 
closing.” It was for the trial judge’s dis- 
cretion to determine the admissibility of 
this type of evidence. Defendant’s charges, 
which overemphasized certain phases of its 
evidence, which was disputed by plaintiff’s 
evidence, were invasive of the province of 
the jury, and there was no error in their 
refusal. Judgment for plaintiff was af- 
firmed.—Birmingham Electric Company v. 
Woodward. Alabama Court of Appeals. 
April 6, 1948. 16 CCH NEeEcGLIceENcE CAsEs 
631. 
Huey, Welch & Stone, for Appellant. 


Ross, Ross & Ross, Bessemer, Alabama, for 
Appellee. 


RENTED PEANUT PICKER 
CONSUMED BY FIRE 


(ALABAMA) 
@ Bailee’s liability 

A peanut picker rented by defendant 
from plaintiffs was destroyed by a fire, 
which also consumed defendant’s barn and 
other possessions. Upon completing the 
picking task, defendant had asked and had 
received permission to retain possession of 
the picker for recleaning the picked peanuts. 
Defendant had paid $20 for the use of the 
machine prior to its destruction by fire and 
an additional $20 after its destruction. 
No contention was made that any of this 
rental was for the use of the picker in 
recleaning the peanuts. The picker was on 
the south side of the barn at the time of 
the fire, its rear end about two feet under 
a shelter on the barn. Defendant, one or 
two of his sons and his son-in-law were 
present during the fire. With the use of a 
nearby tractor and a cable, they managed 
to save an engine belonging to defendant, 
which was further back under the shelter 
than the peanut picker. The jury could 
reasonably infer that defendant was a bailee 
for his own sole benefit and thus owed 
extraordinary care toward the bailed prop- 
erty. Whether he exercised this degree of 
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care was a factual question for the jury. 
Judgment for plaintiffs was affirmed.— 
Glenn v. Blackman et al. Alabama Court of 
Appeals. April 6, 1948. 16 CCH NEGLI- 
GENCE CASES 628. 


Alto V. Lee, III, Dothan, Alabama, for Appel- 
lant. 


W. R. Martin, Dothan, Alabama, for Appellees, 


MINK COAT 
DELIVERED TO IMPOSTERS 


(NEW YORK) 
© Concessionaire’s liability 


Plaintiff, her husband and another couple 
entered the Glass Hat restaurant and were 
seated at a table by a waiter employed by 
the hotel. At his suggestion, each of the 
ladies let him take her coat to check. He 
left the coats at one of defendant conces- 
the restaurant 
and was given one check for both coats, 
which check he gave to plaintiff's husband. 
Later in the evening when the coats were 
called for at the check room, only the coat 
plaintiff's 


sionaire’s check rooms in 


was there. 
About an hour after the waiter had checked 
the coats, a man and woman told the con- 
cessionaire’s operative at the check room 
that they wanted the mink coat which the 
had checked with the other coat, 
explaining that the check was with their 
friends in the restaurant, but that they did 
not want to go back to get it. They were 
asked to describe the coat and did so by 
correctly giving initials which were inside it 
and the maker’s name on the label. The 
coat was then delivered to these imposters. 


belonging to friend 


Waiter 


The court upheld the finding that the mis- 
delivery of the coat was grossly negligent. 
Furthermore, defendant, who was clearly 
a bailee of the coat, was guilty of conver- 
sion, even on the assumption that it was a 
gratuitous Judgment for plaintiff 
was affirmed.—Jacobson v. Richards & 
Hassen Enterprises, Inc., et al. United 
States Court of Appeals for the Second 
Circuit. February 4, 1949. 16 CCH 
NEGLIGENCE CASEs 617. 


bailee. 


Bigham, Englar, Jones & Houston, John M. 
Aherne, John L. Conners, for Plaintiff, Appellee. 


Herbert N. Bobrow, for Defendant, Appellant. 


Win VOUT NOTE SULLA Co 


PAGE 234 


BRIDGE PLANK 
BREAKS UNDER HORSE 


(MISSISSIPPI) 
® Municipality’s liability 

In a group led by a riding academy 
employee, plaintiff was riding over a wooden 
bridge maintained by the city when a plank 
broke as his horse stepped upon it. The 
academy employee asserted that in his 
opinion the plank was rotten; that he had 
seen defects in the bridge at several places 
prior to the accident; and that this condi- 
tion had been reported to city officials 
some two or three weeks prior to the 
accident. There was other testimony to 
the effect that a number of complaints had 
been made in regard to holes in the bridge 
flooring. The court was of the opinion 
that the jury was warranted in believing 
that the city had not used reasonable care 
to discover a defective condition of the 
particular plank which broke through with 
the horse. Judgment for plaintiff was af- 
firmed.—City of Meridian v. Webb. Missis- 
sippi Supreme Court. January 24, 1949. 
16 CCH Neciicence Cases 615. 

Russell Wright, Snow & Covington, Meridian, 
Mississippi, for Appellant. 


Gillespie & Minniece, Meridian, Mississippi, 
for Appellee. 


ELEVATOR CABLES BREAK 


(OHIO) 


e Expressman injured 
Res ipsa loquitur 





An expressman was engaged by a cork 
company to carry a refrigerator door from 
defendant’s hotel to the cork company’s 
place of business. With the permission of 
an engineer employed by defendant, a cork 
company employee and plaintiff placed the 
door on a sidewalk elevator and _ started 
upward, When they reached a point about 
three feet from the sidewalk, the elevator 
suddenly plummeted to the bottom of the 
shaft. On appeal from a judgment for 
plaintiff, defendant argued that the res ipsd 
loquitur doctrine did not apply because the 
instrumentality causing the injury was 
not in the exclusive operation and control 
of defendant. The breaking of the cables 
was the ultimate fact that caused the eleva: 
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or to fall. Although it was true that 
slaintiff had loaded the door and started 
the elevator, his control was limited to a 
mporary use of the elevator, wholly with- 
a the limits of the purpose for which it 
was intended to be used. He did not 
yssume control of the mechanical elements 
by which the elevator was operated. Judg- 
ment for plaintiff was affirmed.—Feinberg 
y, Bereal Hotel Company. Ohio Court of 
Appeals, Cuyahoga County, Eighth District. 
January 10, 1949. 16 CCH NEGLIGENCE 
Cases 614. 


Coleman Kiss, for Plaintiff, Appellee. 


Hauxhurst, Inglis, Sharp & Cull, for Defend- 
ant, Appellant. 


LOW WIRES OVER ROADWAY 


(TEXAS) 


@ Tree-service employee injured 
Electric company’s liability 





At a point where defendant’s trans- 
mission line crossed a private roadway, the 
lower wire was thirteen feet and three inches 
the firm 
was engaged in removing live trees from 


shove ground. <A_ tree-service 
the farm whose owner maintained the road- 
way. While standing on a truck belonging 
to his employer, an employee of the tree- 
service company undertook to raise the 
wires so that the trees loaded on the truck 
would pass under them. For this purpose 
he used a wooden stick with a fork at the 
end. In some manner the wires slipped 
ff the stick, and a live wire came into 
contact with plaintiff's body. Maintenance 
of the wires at heights below the twenty- 
two foot limit, as provided by law consti- 
tuted negligence and the proximate cause 
of plaintiff’s injuries —Tri-County Electric 
Cooperative, Inc. v. Clair et al. Texas 
Court of Civil Appeals, Second Supreme 
Judicial District. January 7, 1949. 16 CCH 
NecLiceNceE CAsEs 601. 

Fulgham & Borden, Weatherford, Texas, 
Cantey, Hanger, McKnight & Johnson, Charles 


Stephens, J. A. Gooch, Fort Worth, Texas, 
for Appellant. 


Holloway, Crowley & Hudson, Luther Hudson, 
Fort Worth, Texas, for Intervenor Aetna Casu- 
alty & Surety Company. 

Martin, Moore & Brewster, Arthur Lee Moore, 
Fort Worth, Texas, for Appellee. 


HEED 


WRESTLING BOYS 
KNOCK DOWN SPECTATOR 


(MISSOURI) 
@ Baseball club’s liability 

The St. Louis Cardinals were hosts to 
the Brooklyn Dodgers at Sportsman’s 
Park and operated the concessions such as 
the vending of drinks and selling of seat 
cushions. After the game, as plaintiff was 
leaving the field, a group of boys, hired by 
defendant to sell and pick up cushions, were 
wrestling and pushing each other. One of 
the boys ran into plaintiff, knocking her 
down. Defendant’s employee, who was re- 
sponsible for the boys and their work, knew 
of their practice to engage in conduct which 
defendant should have anticipated as likely 
to cause bodily injury to patrons. Since 
defendant failed to take appropriate meas- 
ures to halt these practices, it failed in its 
duty toward plaintiff. Judgment for de- 
fendant was reversed and the cause re- 
manded with directions to reinstate the 
verdict for plaintiff—Hughes v. St. Louis 
National League Baseball Club, Inc. St. 
Louis Court of Appeals, Missouri. January 
18, 1949. 16 CCH NeEcLiceNce Cases 618. 

Lashly, Lashly, Miller & Clifford, John H. 


Lashly, John B. Sharpe, M. P. Phillips, 705 
Olive Street, St. Louis, Missouri, for Appellant. 

Carter, Bull, Garstang & McNulty, James E. 
Garstang, David A. McMullan, Doris J. Banta, 
418 Olive Street, St. Louis, Missouri, for Re- 
spondent. 





DIVER HITS BOTTOM OF LAKE 





(KANSAS) 


®@ Shallow water 
Deceptive appearance 
Absence of warning 


While walking along the boardwalk to- 
ward the diving tower at defendant’s 
bathing beach, plaintiff spotted two of his 
friends in water up to their necks. Little 
dreaming that his friends were actually on 
their knees, plaintiff dived into the water 
and struck the bottom. The petition al- 
leged and the jury found that defendant 
failed to provide a railing along the plat- 
form, failed to provide signs warning the 
public against diving from the platform 
into shallow water or indicating the depth 
of the water at that point, and that the 
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life guards failed to warn plaintiff that the 
water was too shallow for diving. Moss 
growing in the water by the walk con- 
cealed the actual depth, and in the absence 
of warning signs, the question of plaintiff's 
contributory negligence was one for the 
jury. Judgment for plaintiff was affirmed. 
—Vukas, etc. v. Quivira, Incorporated. 
Kansas Supreme Court. January 22, 1949. 
16 CCH Necticence Cases 631. 


Leonard O. Thomas, Arthur J, Stanley, Arthur 
J. Stanley, Jr., J. E. Schroeder, Lee E. Weeks, 
Kansas City, Kansas, for Appellant. 


James K. Cubbison, Blake A. Williamson, Lee 
Vaughan, Kansas City, Kansas, for Appellee. 


DOG BITES CHILD'S NOSE 


(NEW HAMPSHIRE) 
@ Owner’s liability 





On going to the neighborhood store for 
candy, the four-year-old plaintiff encoun- 
tered a dog named the porch 
of the store and engaged in play with him, 
eventually climbing on his back and pull- 
ing his ears. The dog snapped at her and 
bit her nose. Toby was owned by the 
twenty-six-year-old unmarried daughter of 
the other two defendants and lived with her 
parents. 


Toby on 


Defendants argued that they were 
not liable under the provisions of R. L., 
Chapter 180, Sections 23-24, because plain- 
tiff was engaged in the commission of a 
trespass at the time of her injury. There 
was no claim that Toby was in any way 
injured by the conduct of the child; con- 
sequently, she could not be held liable for 
a trespass to the dog. Since the actual 
care, custody and control of the dog was 
in its owner, the adult daughter, she alone 
was responsible for the conduct of the 
animal. The statute furnished no justifi- 
cation for imposing liability on her father. 
Judgment against defendant daughter was 
affirmed, and judgment was entered for 
defendant father.—Elaine Glidden, etc. v. 
Szybiak et al. New Hampshire Supreme 
Court. January 5, 1949. 16 CCH Nec i1- 
GENCE CAsEs 607. 
Philip J. Biron, for Plaintiffs. 


McLane, Davis, Carleton & Graf, Stanley M. 
Brown, for Defendants. 


SHADOWS CAST 
ON APARTMENT STEPS 


(PENNSYLVANIA) 
@ Tenant’s guest injured 

Plaintiff wife entered defendant's apart- 
ment house in the early evening to visit a 
friend. On departing shortly after mid- 
night, she misjudged the width of the top 
step and overstepped the outer edge, falling 
to the concrete sidewalk below. In deter- 
mining contributory negligence, the control- 
ling factors are the degree of darkness and 
the justification for the injured person’s 
presence in the place of danger. The law 
does not demand of plaintiff an infallible 
memory for the details of the construction 
of the building. Although shadows, where 
the lighting is otherwise adequate, furnish 
no excuse for failure to see, it does not 
follow that defendant may be allowed to 
hide behind the shadows cast by inadequate 
lighting above the steps and thus save him- 
self from the consequences of his own 
negligence. Judgment for plaintiff was af- 
firmed.—Hoss et vir v. Nestor Building 
and Loan Association. Pennsylvania Su- 
perior Court. Filed January 14, 1949, 16 
CCH NEGLIGENCE CAsEs 611. 

Ralph §S. Croskey, 1706 Morris Building, Phila- 
de!phia, Pennsylvania, for Appellant. 


Stephen J. McEwen, 322 Walnut Street, Phil- 
adelphia, Pennsylvania, for Appellees. 


SWITCHMAN 
STEPS INTO BACKING ENGINE 


(ILLINOIS) 
e Contributory negligence 





The Burlington and Alton engines were 
backing on parallel tracks in the switch- 
yard, which consisted of three tracks. It 
was the duty of the deceased, a Burlington 
throw the switch in 
that the Burlington engine might move t 
the third track. He stepped off the foot- 
board on the west side of the engine into 
the space between the tracks on which the 
two engines were moving, which was ample 


employee, to order 


space for a person to stand with satet) 
However, with- 


while engines were passing. 
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out looking to the south, from which direc- 
tion the Alton engine was approaching, 
the deceased stepped backward into the 
sath of the Alton engine. The testimony 
was insufficient to present a jury issue on 
the charge of defendant’s failure to ring a 
bell. Every witness stated that he did not 
recall hearing a bell, which did not even rise 
to the dignity of negative testimony. Even 
gsuming that defendant’s fireman owed a 
duty to be on the lookout, the decedent’s 
opportunity to see the danger was equal, 
and his negligence barred recovery. Judg- 
ment for defendant n. 0. v. was affirmed.— 
Davidson, Admx., etc., et al. v. Gardner, 
Trustee, the Alton Railroad Company. 
United States Court of Appeals for the 
Seventh Circuit. January 28, 1949. 16 
CCH NEGLIGENCE CASEs 591, 

William H. DePareq, Robert Martineau, for 
Plaintiffs, Appellants, Appellees. 


Douglas C. Moir, Edward J. Wendrow, for 
Defendant, Appellee, Appellant. 


SHOWER HANDLE 
CRUMBLES IN HAND 


CALIFORNIA) 


© Hotel’s liability 
Guest injured 


Plaintiff had occupied a room in defend- 
ant’s hotel for a month. During this period 
the shower spray leaked constantly, and he 
had complained to the maid almost daily. 
In order to shut off the water completely, 
plaintiff was required to use more force 
than was normally necessary in shutting 
ff the shower. While using this required 
amount of force on one occasion, the porce- 
lain handle crumbled in his hand, exposing 
the iron core of the handle, and made a 
severe gash in his wrist, severing the ulnar 
nerve and inflicting a serious injury. There 
was no evidence that an inspection of the 
andle would have shown any defect in it. 
Furthermore, there was no relationship be- 
tween the leaking spray and the handle 
above it. Judgment of nonsuit was af- 
irmed.—Trembley v. Capital Company et 
al. California District Court of Appeal, 
First District, Division One. January 10, 
1949. 16 CCH NEGLIGENCE CAsEs 643. 


Hildebrand, Bills & McLeod, for Appellant. 


vane, Bronson & McKinnon, for Respond- 
ents. 
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PATRON ASSAULTED IN STADIUM 


(ILLINOIS) 


e Act of stranger 
Usher’s failure to assist 





Plaintiff, who attended a hockey game in 
defendants’ stadium, left his reserved seat 
during intermission. Upon his return he 
found his seat occupied by an unknown 
person. His request to vacate the seat was 
ignored, whereupon plaintiff attempted to 
attract the attention of one of the ushers, 
who looked in plaintiff's direction but did 
not respond to his call. At that moment, 
an unidentified man hit plaintiff, knocking 
him down and causing injuries. There was 
no evidence to warrant a holding that de- 
fendants could have anticipated that such 
an assault would be committed upon plain- 
tiff. The claimed negligence on the part 
of the usher for failing to respond to 
plaintiff's call for assistance could not be 
deemed the proximate cause of the injury 
resulting from the assault by another patron 
not involved in the dispute over the seat. 
Judgment for defendants n. 0. v. was af- 
firmed.—McDonald, etc. v. Chicago Stadium 
Corporation et al. Illinois Appellate Court, 
First District. January 24, 1949. Released 
February 4, 1949. 16 CCH NEGLIGENCE 
CAsEs 646. 

Peter S. Sarelas, for Appellant. 

Richard E. Keogh, for Appellees. 


HAZARDS OF THE DANCE HALL 


(NEBRASKA) 
e Comparative negligence 





When plaintiff arrived at her booth in 
defendant’s dance hall, four young men in 
an adjoining booth were intoxicated. The 
group became very boisterous in their con- 
duct and language, scuffled among them- 
selves and others, broke glasses and, on one 
occasion, threw a whiskey bottle. An hour 
and a half later, as plaintiff leaned over the 
table to pick up her purse before she de- 
parted, she was hit on the right side of 
her nose by a bottle tossed by one of the 
intoxicated young men. Reversing a judg- 
ment for plaintiff, who formerly had been 
employed in the dance hall as a waitress 
and was familiar with the employees and 
their duties, the court declared that her 


TUTTE 
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failure to give warning of the condition of 
which was aware for more than an 
hour, and her failure to withdraw, raised 
a question of fact as to whether her conduct 
was negligent and the proximate cause of 
her injury. It was error for the trial court 
to fail to submit these issues under the 
statutory doctrine of comparative negli- 
gence.—Fimple v. Archer Ballroom Com- 
pany of Nebraska. January 21, 1949. 16 
CCH NEGLIGENCE CAsEs 636. 

Dressler & Neely, for Appellant. 

Leonard A. Frank L, 
Appellee. 


she 


Hammes, Frost, for 


BABY OIL ON DRUG STORE FLOOR 


(LOUISIANA) 
e Customer injured 





An unknown customer dropped a bottle 
of baby oil from a display in defendant’s 
drug store, and the contents of the bottle 
spilled in the aisle. Fifteen minutes later 
plaintiff entered the store, and, while reach- 
ing for an article on display, slipped and 
fell. The trial held that defendant 
was not guilty of negligence in placing the 
oil on the display counter, and that while 
the evidence indicated that two of defend- 
ant’s employees knew of the condition and 


court 


allowed it to remain for a period of fifteen 
minutes, such a delay did not constitute 
actionable Defendant’s 
was located on one of the main corners of 


negligence. store 
a populous city, and hundreds of customers 
entered the premises on Sunday afternoon. 
Defendant had numerous employees, includ- 
ing three porters, whose duty it was to 
keep the floors clean. The reviewing court 
was of the opinion that, under the circum- 
stances, the neglect of defendant’s employ- 
ees to take remedial action for a quarter of 
an hour constituted a failure to 
the degree of care expected of an ordinarily 
prudent person. Judgment for defendant 
was reversed.—Ellington v. Walgreen Lou- 
isiana Company, Inc. 
Appeal, Second Circuit. 
16 CCH NEGLIGENCE 
K, Hundley, 
pellant. 


Gist, Thornton & Murchison, Alexandria, Lou- 
isiana, for Appellee. 


exercise 


Louisiana Court of 
January 6, 1949. 
Cases 635. 


Alexandria, Louisiana, for Ap- 
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JUNK YARD HELD TO BE 
ATTRACTIVE NUISANCE 


(INDIANA) 


e Iron beam falling 
Child injured 


Defendants maintained a junk yard in 
which they stacked heavy iron and steel 
beams in rows of open piles immediately 
adjacent to and, at some points, protruding 
into the sidewalk. For many years children 
had climbed on the iron piles and walked 
along the beams to test their skill in 
balancing themselves. On the top of the 
piles were several 250 pound beams, which 
defendants had stacked so loosely as to 
permit them to totter, slip and fall easily 
upon a slight pull, tug or push from an 
outside force. The eight-year-old plaintiff 
was injured in climbing down off the pile 
when he tripped and fell, and one of the 
loose beams fell from the top of the pile 
onto the ground, catching and crushing his 
ankle. Defendants’ contention that the 
foregoing facts were insufficient to sustain 
the allegation of attractive nuisance was 
overruled, the court ruling that a junk 
yard may constitute an attractive nuisance 
if not properly maintained. Judgment for 
plaintiff was affirmed.—Borinstein,  etc., 
d. b. a. A. Borinstein v. Hansbrough, ete. 
Indiana Appellate Court. November 19, 
1948. 16 CCH NEGLIGENCE CAsEs 665. 

Joseph & Dann, 1156 Consolidated Building, 
Indianapolis, Indiana; Brown, Edwards & Milli- 
kan, New Castle, Indiana, for Appellants. 


William A. Boyce, 816 Odd Fellows Building, 
Indianapolis, Indiana; Benson & Yost, New 
Castle, Indiana, for Appellee. 


PUPIL INJURED 
IN ‘‘KEEP-AWAY’’ GAME 





(WASHINGTON) 


@ School district’s liability 
Unsupervised recess 


An eleven-year-old boy was injured on 
the school grounds during a recess period 
while playing the game of “keep-away” with 
other pupils. The game was a substitute 
for football, which had been prohibited by 
school authorities. A ball would be thrown 
into the air, and the player who gained 
possession of the ball would then either 
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run with it or throw or hand it to another 
slayer on his side. The object of the game 
vas to maintain possession of the ball for 
3s long as possible. When plaintiff came 
into possession of the ball, he began run- 
sing with it, closely pursued by 
members of the opposing team. When 
tackled by one of the opponents, plaintiff 
fll to the ground, fracturing his elbow. 
The teacher who had been assigned the 
duty of supervising the play of the group 
was conducting a make-up class and was 
not present on the playground. Since there 
was evidence from which the jury could 
have found that defendant school district 
was negligent in failing to provide super- 
vision of the play, when it had 
knowledge of the rough and tumble manner 
in which the pupils played “keep-away,” the 
trial court erred in granting defendant's 
motion for a directed verdict. Judgment 
for defendant was reversed.—Briscoe, etc. 
v. School District Number 123, Grays Har- 
bor County. Washington Supreme Court, 
Department One. January 14, 1949. 16 
CCH NEGLIGENCE Cases 647. 
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F. W. Loomis, for Appellant. 
Donn F, Lawwill, for Respondent. 


LOOSE SIDEWALK DOOR 
INJURES INVITEE 


(CALIFORNIA) 
e Contributory negligence 


After making a delivery of poultry to 
lefendant’s place of business, plaintiff pro- 
ceeded with defendant through the sidewalk 
doors to the basement to obtain some 
empty poultry boxes. Defendant opened 
the doors and then returned to the store, 
calling back to plaintiff to put the bar up. 
\s plaintiff started up the stairs with two 
boxes in his hands, one of the doors fell 
upon and injured his hand. He was not 
familiar with defendant’s doors and did not 
notice an iron bar. The trial court did not 
er in instructing on the issue of contribu- 
tory negligence, for although plaintiff was 
aware that iron bars were generally used 
to hold sidewalk doors open, he attempted 
toascend the stairway with two large boxes 
in his hand and was unable to extricate 
umself from injury when the loose door 
ell. Judgment for defendants was affirmed. 
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UOTE 


—Solen v. Singer et al. California District 
Court of Appeal, First District, Division 
One. January 19, 1949. 16 CCH NEGtI- 
GENCE CASES 673. 

Dibble & Jacobs, Elmer P, Delany, Martin J. 
Jarvis, for Appellant. 


Bronson, Bronson & McKinnon, for Respond- 
ents. 


TRUCK DRIVER 
FALLS FROM CATWALK 


(NEW YORK) 


@ Valve cord breaking 
Oil company’s liability 


During a tank-filling operation on prem- 
ises maintained by defendant, an oil-tank- 
trailer-truck driver fell to the ground from 
a catwalk on the oil truck he was operating. 
In response to a direction by defendant’s 
foreman, plaintiff had moved his _ truck 
under a filling rack, where he promptly 
started to fill the tank with fuel oil by 
means of a flexible oil-bearing pipe which he 
inserted in a natch in the top of the tank. 
The flow of oil was started by pulling 
down on a cord which opened the valve 
controlling the flow. In order to maintain 
the flow, it is necessary to keep the rope 
constantly taut by a down pull. The valve 
cord pulled so hard that plaintiff wound 
the rope two or three times around his 
glove. The cord, which was fuzzy and 
had a number of broken strands, had previ- 
ously been broken and tied together, a 
condition which had been observed by one 
of defendant’s patrons, other than the dece- 
dent, more than a week prior to the acci- 
dent. When plaintiff pulled the cord, it 
broke, and he fell from his kneeling position 
on the catwalk to the concrete surface 
below. The court could not conclude as 
a matter of law, as did the lower court, 
that the accident was not one within the 
reasonable range of anticipation. Judgment 
for defendant was reversed and the cause 
remanded.—Betzag, Admx., et al. v. Gulf 
Oil Corporation. York Court of 
Appeals. January 13, 1949. 16 CCH 
NEGLIGENCE CASES 628. 

John W. MacDonald, Thomas J. P. Cawley, 
Horace E, Whiteside, for Appellants. 


Matthew S. Gibson, Frederick L. Scofield, for 
Respondent. 
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PEDESTRIAN KNOCKED DOWN 
BY SAILOR 


(LOUISIANA) 


@ Federal Tort Claims Act 
“Line of duty” 
Running to catch train 


Plaintiff was standing on the sidewalk 
near the railroad station when a sailor, 
dashing to catch a troop train which was 
slowly moving out of the station, collided 
with her and knocked her down. In a 
suit under the Federal Tort Claims Act, 
the trial court held that the sailor was 
acting within the line of duty. The higher 
court reversed, declaring that such an inter- 
pretation would subject the government to 
fantastic claims of liability having no rela- 
tion to the doctrine of respondeat superior. 
It would do this in the face of the known 
purpose of the act, as shown by its ante- 
cedent history, and the record made in its 
passage, to make the United States liable 
to third persons for the acts of its em- 
ployees under the same circumstances, and 
no other, as those under which private 
persons would be liable for the acts of their 
employees according to the law of the place 
where the injury occurred.—United States 
of America v. Campbell. United States 
Court of Appeals for the Fifth Circuit. 
February 11, 1949. 16 CCH NEGLIGENCE 
CAsEs 660. 

J. Skelly Wright, United States Attorney, N. 
E, Simoneaux, Amos L, Ponder, Assistant United 


States Attorneys, New Orleans, Louisiana, for 
Appellant. 

Benjamin B. Taylor, C. V. Porter, L. W. 
Brooks, James R. Fuller, Baton Rouge, Louisi- 
ana, for Appellee. 


INTOXICATED PILOT 
CRASHES PLANE 


(KANSAS) 


@ Vendor’s liability 
Last clear chance 





Plaintiff purchased an airplane from de- 
fendant manufacturer and sent her pilot 
and mechanic to accept delivery. The 
plane crashed soon after the take-off, kill- 
ing the pilot, the mechanic and a passenger, 
and wrecking the plane. Relying on the 
last clear chance doctrine, plaintiff con- 
tended that the pilot’s state of intoxication 
rendered him incapable of exercising judg- 
ment, and that defendant’s agents were 
under a duty to restrain him from attempt- 
ing to fly the plane. From the evidence, 
the trial court found that although the 
pilot was under the influence of alcohol, 
his intoxication was not such “as to render 
him helpless or wholly unable to take care 
of and protect himself.” This finding was 
based primarily upon the testimony of two 
of defendant’s employees, who accompanied 
the pilot and mechanic to the airport. A 
motion to remand was denied, the court 
holding that the testimony of these two 
witnesses was not intentionally or materi- 
ally different from that given in a proceed- 
ing in a federal court in South Carolina, 
when considered in the light of the ques- 
tions propounded.—Baruch v. Beech Air- 
craft Corporation. United States Court of 
Appeals for the Tenth Circuit. January 3], 
1949. 16 CCH NEGLIGENCE CasEs 679 

Paul R. Kitch, Howard T. Fleeson, Homer V. 
Gooing, Wayne Coulson, for Appellant. 


Gene Stanley, Claude I. Depew, Lawrence Wei- 
gand, William C. Hook, Lawrence E. Curfman 
for Appellee. 


Death Benefits Climb 


Death benefits paid in the first half of this year, countrywide, are forty-five 
percent greater than in the corresponding period of 1941, Mr. Holgar J. Johnson, 


President of the Institute of Life Insurance, reported recently. 


During the past 


eighteen months life insurance has continued to expand at an unprecedented rate. 
$734,946,000 was paid as death claims under 682,543 policies in the first half of 


the year. 
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